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. t From the Judgment and.Orderdated 27-5-19~7 of the Kamataka High Court in RFA. ~o. 412 of 
]988 I , 

h 

Versus 
N, NARAYANA REDDY (DEAD) BY LRS. Respondent. 

Civil Appeal-No. 5864of1999t, decided onAugust 10, 2004 
A. Limitation Act; 1963 - Arts. 64 and 65 - Applicability ..:....- ·Held, 

applicability of the relevant article, has to be decided on the basis of 
pleadings :...... . But by. suppression of material facts and ·skilful )?leading, 
plaintjff. ci.mnQt 5~el\ to avoid the inconvenient .11rtitl@ llW. Suitifiled by 
appellant in .1984 for possession of· the property without disclosing that 
admittedly he was ousted from the property in 197i - Held; Art. 64 
attracted and suit, having bee rt filed thirteen years· after dispossession, was 
barred by limitation · · 

g 

•· J\ppellant; RAMIAH 

(2004) 7 Supreme Court CasesSs l. 
(BEFORE AS HOK BHAN AND S .H. KAPAD!A, Jl) 

e 

7'.As we have noticed that the High Court considered only two grounds 
for granting bail - one is that the respondent was in custodyfor more than 

. a · one ye8f and th,e other is that the High Court made sorpe observation ill. ~he 
previous order. We may point out that the previous order referred to by the ' 
High·. Court 'only made a . mention· that the respondent could 'renew the ' 
application after framing of the charge against him. That observation is not a 
ground envisaged under Section 437(1)(i) of the Code for granting bail. We 
are of the definite opinion that the High Court did not approach the bail 

b application from 'a legal angle. 
8~ We refrain from expressing any opimon on the merits of the rival 

.contentions raised before us. We have noticed from the impugned judgments 
that there was no application of mind of the High Court from. the angle 
provided in the aforesaid clause, which is sine qua non for granting bail, in 
the light of the specific prohibition contained in the sub-clause .that such 

c persons shall not be so released if there appears a reasonable ground for 
· believing that he has been guilty of an offence punishable with death or 
imprisonment for life. . . 

9. While setting .aside the impugned judgment, we make it c1¢ar that we 
have not considered the case of either the appellant or the respondentrelating 
to the 'entitlement of bail claimed by the respondent. We leave it to the High 

d Court to consider this aspect afresh if any motion is made by the respondent 
in that behalf. In such an event the High Court will pass orders unrrammelled 

. by any observations made by the High Court in the impugned order or by us 
in thisorder. With these observations the appeal is disposed of. 
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g 
Advocates who appeared in this case : 

P.R Ramasesh and Ms Vandana J alan, Advocates, for the Appellant; 
G.V. Chandrashekhar and P.P. Singh, Advocates, for the Respondent. 

Chronological list of cases cited 
1. AIR 1934 Ou.dh 21: 11OWN104, Mohd. Mahmud v . Mohd. Afaq 
2. AIR. 1927 All 799 (2) : 25 All LJ 802, Ram Surat Singh v. Badri Narain 

Singh 

542 
Held: 

·Article 64 of the Limitation Act, 1963 (Article 142 of the Limitation Act, 
1908}is restricted to suits for possession on dispossession or discontinuance of a 
possession, In order to bring a suit within the purview of that article, it must be 
shown: that the suit is in terms as well as in substance based on the allegation of 
the plaintiff having been in possession and . having· subsequently lost the 
possession either: by dispossession or by discontinuance. Article 65 of. the 
Limitation Act, i963 (Article 144 of the Limitation Act, 1908), on the other 
hand.jis .a residuary article applying to suits for possession not otherwise 
provid&i for. Suits based on the plaintiff's title in. which there is no allegatron of b 
prior possession and subsequent dispossession alone :can fall within Article .65, 

·The question whether. the article of limitation applicable to a particular suit is 
Article 64 or Article 65, has to be decided by reference to pleadings. The plaintiff 
cannot be allowed by skilful pleading to avoid the inconvenient article. The 
plaintiff cannot invoke'Article 65 by suppressing material facts. (Para 9) 

Ram-Surat Singh v. Badri Narain Singh, AIR 1927 All .799 (2) : 25 All LJ. 802; Mohd. c 
Mahmud v. Mohd, Afaq, AIR 1934 Oudh 21: 11OWN104, relied on 

Sarijiva Row: Commentary on the Limitation Act, (9th Edn., Vol. 2, p; 549), relied on 
In.this case in an earlier suit for possession filed by the respondent against 

the appellant, in his .evidence the appellant had admitted that he was in 
possession of the suit property up to 1971. This admission of the appellant in that 

. suit indicates ouster from possession of the appellant herein. In the present suit 
instituted by the appellant, he has glossed over this fact. On the facts of the case, d 
Article 64 is applicable to the present suit. Therefore, the said suit was barred by 
limitation as it was filed after 13 years from dispossession. (Paras 9 and 6) 

B. 'Limitation Act, 1963 - S. 14-Applicability - Benefit of exclusion 
of'time taken in prosecuting another civil proceeding - Suit for possession 
of land filed by the respondent --Trial court partly decreeing the suit in 
1971 finding that respondent was in possession of the entire land, which was e 
inam · Iand, though a portion thereof was regranted to appellant - Trial 
court ~ranting permanent injunction restraining appellant from interfering 
with possession of respondent over the entire land with liberty to appellant 
to take steps to recover possession of. the said portion of the land by 
following due process of law - First and second appeals having been 
dismissed, the judgment and decree passed by trial court iii 1971 attained 
finality ~ii 1982 -JM ll'ppellunt failing to t9ke 9tiy steps to ~tie for recovery l 
of the .said portion of the land till 1984 when he filed the suit for possession 
- Held, appellant not entitled to benefit of S. 14 (Paras 4 and 11) .: 
Appeal dismissed R-P-M/ATZ/30300/C 

(2004) 7 sec SUPREME COURT CASES 
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The Judgment of the Court was delivered by 
S.H. KAPADIA, J~- Being aggrieved by the judgment and order dated 

27-5-1997 passed by the High Court of Karnataka in RFA No. 412 of 1988, 
the original plaintiff has come to this Court by this appeal. By the impugned 
judgment, the High Court has dismissed the suit filed by the plaintiff; 

2. The short question which arises for consideration in this appeal by 
special leave is whether the plaintiff has proved that he was in possession of 
the suit land within 12 years of the date of the suit. · 

3. The facts on which this appeal has arisen are as follows: 
One Bayyanna was the owner of the suit land in Survey No. 19/1 

admeasuring 3 acres 12 guntas. The suit land was inam land. Bayyanna sold 
the suit land to N. Narayana Reddy (since deceased), father of the 
respondents herein, vide registered sale deed dated 4- 11-195 8. N. Narayana 
Reddy had instituted Suit No. 357 of 1960 in the Court of PrincipalSecond 
Munsif, Bangalore for recovery of possession based on title and for 
permanent injunction against the appellant herein on the ground that the 
appellant was trying to interfere with his possession. 

4. Tlie defence of the appellant herein in the above suit was that he had 
purchased the suit land on 27-11-1959 from B. Bayyanna and that he. was in 

d possession of the suit land. His further defence was that the suit land was 
inam land and that he was registered as khadim tenant by the InarnAbolition 
Authorities. By judgment and order dated 7-4-1971, the Principal Munsif, 
Bangalore partly decreed the suit filedby N. Narayana Reddy holdinghim to 
be the owner of only 1 acre 21 guntas and not of the entire land admeasuring 
3 acres 12 guntas. However, he was found to be in possession of the entire 3 
acres 12 guntas and, therefore, the Principal Munsif granted permanent 
injunction in favour of N. Narayana Reddy restraining the appellant herein 
from interfering with the possession of N. Narayana Reddy on the entire suit 
land admeasuring 3 acr,es 12 .guntas with liberty to the appellant herein to 
take steps to recover possession of 1 acre 21 suntas out of the total area of 3 
acres 12. guntas by following due process of law. By the aforestated 
judgment, the Principal Munsif, Bangalore came to the conclusion that N. 
Narayana Reddy was in possession of the entire area admeasuring 3.acres 12 
guntas; that the entire area was inam lands andsince an area admeasuring 1 
acre 2l guntas out of total area admeasuring 3acres12 guntas wasregranted 
by the Deputy Commissioner to the appellant herein, N. Narayana Reddy 
was not the owner of the entire area admeasuring 3 acres 12 guntas. 

5. Being aggrieved by the judgment 'and order dated 7-4-1971, N. 
Narayana Reddy preferred Regular Appeal No. 45 of 1971. The first 
appellate· court dismissed the said regular appeal vide judgment dated 
13-1-1975. Thereafter, N. Narayana Reddy filed Regular Second Appeal No. 
801of1975 in the High Court of Karnataka, which came to be dismissed on 
24~ 11-1982. Consequently, the judgment and decree passed in' Suit No. 357 
of 1960 dated 7-4-1971 reached finality on 24-11-1982. 
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6, On 8-5-1984, the appellant herein filed the present Suit No. 1518 of 
1984 Le. within two years from the date of the decision of the High Court 
dated 24-11-1982 in RSA No. 801 of1975 filed by N. Narayana Reddy, for' a 
possession of land· admeasuring 1 acre. 21 guntas. The said suit was instituted 
in the Court of Additional City Civil Judge, Bangalore (hereinafter for the 
sake of.brevity referred to as "the trial court"). In the said suit, it was held 
that the appellant herein admittedly stood ousted in 1971 and, therefore, the 
said suit was barred by limitation as it was . filed after 13 years from 
dispossession. Consequently, the trial court dismissed the suit. b 

7.Being aggrieved, the appellant herein preferred Regular First Appeal 
No. 412 of 1988 under Section 96 CPC in the High Court of Karnataka. By 
the impugned judgment, the High Court confirmed the dismissal of the suit 
by the trial court by holding that the present suit has been filed much beyond 
12 years. By the impugned judgment, the High Court rejected the contention 
advanced on behalf of the appellant that the period of limitation commenced c 
only after. the decision of the High Court of Karnataka in RSA No. 801 of 
1975, filed by N. Narayana Reddy, decided on 24-.11-1982. Hence, this civil 
appeal.. 

8. ·Mr P.R. Ramasesh, learned. counsel appearing on behalf of the 
appellant contended that the plaintiff had instituted the suit for .possession . 
based .on title and not on the basis of previous possession and, therefore, d 

· 1 under' Article 65 cif the Limitation Ad, 1963 the suit was well within time as 
the limitation of 12 years commenced from the date when the possession of 
the defendant became adverse to theplaintiff He contended that Article 64 
was not applicable to the facts of the present case as the suit instituted by the 
appellant for possession of immovable property was based on title and not on 
the basis of previous possession. It was further urged that the appellant was e 
entitled to the benefit of Section 14 of the Limitation Act, 1963, as the earlier 
litigation instituted by N. Narayana Reddy came to an end only on 24-11- 
1982 'When the High Court in RSA No. 801 of 1975 confirmed the decree 
dated 7~4-1971 passed by the Principal Munsif in Suit. No. 357 of 1960. · 

9; We do not find any merit in the aforestated arguments. Article 64 or 
the Limitation Act, 1963 (Article 142 of the Limitation Act, 1908) is 
restricted to · suits for possession on dispossession or discontinuance of 
possession. In order to bring a suit within the purview of that article, it must 
be shown that the suit is in terms as well as in substance based on the 
allegation of the plaintiff having been in possession and having subsequently 
lost the possession either by dispossession or by discontinuance. Article 65 of 
the Limitation Act, 1963 (Article 144 of the Limitation Act, 1908), on the g 
other hand, is a residuary article applying to suits for possession not 
otherwise provided for, Suits based on the plaintiff's title in which there is no 
allegation of prior possession and subsequent dispossession alone can fall 
within Article 65. The question whether the article of limitation applicable to 

, a particular suit is-Article 64 or Article 65, has to be decided by reference to 
pleadings. The plaintiff cannot invoke Article 65 . by suppressing material h 
facts, Tri: the present case, in Suit No. 357 of 1960 instituted by N. Narayana 

SUPREME COURT CASES (2004) 7 sec 544 
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1 AJR 1927 All 799 (2) : 25 All LJ 802 
2 AJR 1934 Oudh 21: 11OWN104 
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Reddy in the Court of Principal Munsif, Bangalore, evidence of the appellant 
.herein was recorded. In that suit, as stated above, the appellant was the 
defendant. In his evidence, the appellant had admitted that · he .was in 
possession of the suit property up to 1971. This admission of the appellant in 
that suit indicates. ouster from possession of the appellant herein. In .t:.he 
present suit instituted by the appellant, he has glossed over this fact. In the 
circumstances, both the courts below were right in coming to the conclusion 
tharthe present suit was barr~d. by Umirncion. The gppellgnt was· ousted in 
1971. The appellant had instituted the present suit only on 8-5-1984. 
Consequently, the suit has been rightly c!ismissed by both the courts below as 
barred by limitation. 

10. In the case of Ram Surat Singh v. Badri Narain Singh) ·it has been 
. held thatif the suit is for possession by a plaintiff who says that while he was 
in. possession of the property he was dispossessed, then he must show 
possession within 12 years under Article 142 (now Article 64) of the 
Limitation Act. To the same effect is the ratio of the judgment in die case of 
Mohd. Mahmud v. Mohd. Afaq2• In Commentary on the Limitation Act by 
Sanjiva Row (9th Ecln., Vol. 2, p. 549) it has been stated· that the question as 
ro which. of the two articles would apply to a particular case should be 
decided. by reference to pleadings, though the plaintiff cannot be allowed by 

d skilful pleading to avoid the inconvenient article. On facts of the case, we 
find that Article 64 -is applicable to the present suit. Consequently, the suit 
has beenrightly dismissed by both the courts below. · 

11. In the present case, oh the facts of this case as stated above, Section 
14 of the Limitation Act, 1963 cannot be invoked by the appellant as the 
appellant herein had .never challenged the findings on possession recorded by 
the Principal Munsifvide decree dated 7-4-1971. In the presentcase, earlier 
Suit No. 357of 1960 was filed by the said N. Narayana Reddy, which was 
partly decreed and, therefore; he preferred Regular Appeal No. 45 of 1971 
which was dismissed by the first appellate court on 13-1~·1975. Thereafter, :N. 
Narayana Reddy filed RSA No. M1 of 197) which was dismissed by.the 
High C011rt on 24-11·1982. All throughout this period; although the appellant 
hac! the right to recover possession from N. Narayana Reddy to the extent of 
1 acre 21 guntas in accordance with law, the appellant herein did not take any 
steps to sue for possession till 8-5-1984. Consequently, the appellant was not 
entitledto the benefit of Section 14 ofthe Limitation Act, 1963. 

12. For the foregoing reasons, we do not find any merit in this civil 
appeal and the same is accordingly dismissed, with no order as to costs. 

545 RAMIAH v. N, NARAYANA REDDY (Kapadia, J) 
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t Arising from the Judgment and Order in Shivajirao v. Syed Mehmood, 2007 SCC OnLine Born h 
288 : (2007) 5 Mah LJ 641 (Bombay High Court, Aurangabad Bench, Second Appeal No. 76 of 
1998, dt. 29-3-2007) 
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(2019) 7 Supreme Court Cases 76 

(BEFORE N.V. RAMANA, DEEPAK GUPTA AND INI)IRA BANERJEE, JJ.) 
SOPANRAO AND ANOTHER Appellants; 

Versus 
SYEB MEHMOOD :AND OTHERS , , Respondents, 

Civil Appeal No, 4478 of 2007t, decided on July 3, 2019 

A.Limitation Act, 1963 -Art. 65 or Art. 58- Suit for declaration of title 
and possession based on title i.e. both for relief of declaration and for relief 
of possession - Limitation period applicable would· be that under Art.. 65 
andnot Art. 58 ~.Distinguished from case where only relief sought is that of 
declaration -Specific Relief Act, 1963 - S. 5 and S. 34 - Property Law - · 
Ownership and Title ' 
neu-: 

The main prayers made in the suit concerned clearly indicate that it is a suit not 
only Jot declaration but the plaintiffs also prayed for possession of the suitland: 
The limitation fer filing a suit for possession on the basis of title is 12 years and, 
therefore, the suit is within limitation, Merely because one of the reliefs sought is 
of declaration that will not mean that the. outer limitation of 12 years is lost. In.a suit 
filed for possession based on title the plaintiff is bound to prove his title and pray 
for a declaration that he is the owner of the suit land because his suit on the basis of 
title cannot succeed unless he is held to have sometitle over the land. However, the 
main relief is of possession and, therefore, the suit will be governed by Article 65 of . 
the Limitation Act; 1'903, Article 65 deals with a suit for possession of immovable 
property or any interest therein basedon title and the limitation is 12 years from 
the date when possession of the land becomes adverse to the plaintiff. In the instant 
case.even if the case of the defendants is taken at the highest, the possession of the 
defendants became adverse to the plaintiffs only .on 19-8-1978 when possession 
was handed over to the 'defendants. The suit concerned was filed in 1987 and was 
thus, well within limitation. (Para 9) 

L.C. .Hanumanthappo V. H.B. Shivakumar, (2016)n sec 332 : (2016) i sec (Civ) 310, 
distinguished · 

B. Specific Relief Act, 1963 - Ss. 5 and 34 _:_ Suit for declaration of 
title and possession based thereon, that shit lands were inam lands of Dargah, 
and that plaintiffs were the Inamdars and consequent possession - Grant 
of remedy by first appellate court after proper reappreciatlon of evidence 
and High Court modifying it - Supreme Court declined to Interfere 'fith 
concurrent findings of fact · 

~Tenancy and Land Laws - Hyderabad Atiyat Inquiries Act, 1952 (10 
of 1952) - Ss, 3 and 4 - Trusts and Trustees -r-r-r- Bombay Public Trusts Act, 
1950 (29 of 1950), S .. 50-A (Para 8) 

Shivajirao 'f· Syed Mehmood, 2007 SCC Online Born 288: (2007) 5 Mah LJ 641, affirmed 

c2019) 7 sec SUPRElv!E COURT CASES 76 

SCC Online Web Edition, Copyright© 2019 
Page 1 Thursday, October 3, 2019 
Printed Fori.Maqbool & Company. 
SCC Online Web Edition: http://www.scconline.com 
TruePri!")t™ source: Supreme Court Cases ~(C~® 

jONUNEf 
True Print" 

www.vadaprativada.in

www.vadaprativada.in



80e 

78g 

80e 

SOb 

on page(s) g Chronological list of cases cited · 
1. (2016) 1 SCC 332: (2016) 1 SCC (Civ) 310, L.C. Hanuinanthappa v. 

H.B. Shivakumar 
2. (2008) 17 SCC 491 : (2009) 5 SCC (Civ) 927, Bachhaj Nahar v. 

· Nilima Manda! 
3. 2007 SCC Onl.ine Bom 288 :. (2007) 5Mah1.J 641, Shivajirao v. 

Syed M ehmood 
h 4. · 2004SCCOrJ.Lirie.Pat1116 : (2005) 1 PLJR 289, Bachhraj Nahar v. 

Nilima Manclal:·(held, reversed) · 

e 

d 

c 

b 

C. Civil Procedure Code, 1908 - S. 9 - Jurisdiction of civil court - 
Dispute as to whether properties belonged to Dargah and remedy claimed was 
to manage properties instead of personal rights"-- Issue was not whether suit 
properties are wakf properties - Held, civil court has jurisdiction to decide 
suit - Trusts and Trustees - Religious and Charitable Endowments and 
Trusts - Wakfs - Jurisdiction (Para 12) 

D. Civil Procedure Code, 1908- Or. 7 R. 7 -Moulding-Of rellef'-c- Grant 
of remedy lesser or smaller than what has been prayedfor -Permissibility of 

- On facts held, R-1 to R-4 plaintiffs prayed for declaration that they be 
declared as Inamdars but considering evidence High Court declared them to 
be Mutawallis - This relief is smaller than what had been claimed in suit - 
Hence, it was not interfered with - Contract and Specific Relief - Specific 
Relief Act, 1963, S. 34 (Paras 11 and 10) 

Bachhaj Nahar v. Nililna Mandel, (2008) 17 SCC491: (2009) 5 SCC (Ciy) 927, distinguished 
Bachhraj Nahar v. NilimaMandal, 2004 SCC OnLine Pat 1116 : (2005) ·1 PLJR 289, held, 

reversed 
E. Civil Procedure Code, 1908 - Or. 41 R. 27 - Additional evidence 

before appellate court - Submission of additional evidence for first time 
before Supreme Court without filing it before lower appellate court - 
Declined to consider such application where requirements of Or. 41R..27 not 
met with 

- Appellant-defendants filed several documents for 'first time before 
Supreme Court as additional evidence without submitting them before first 
appellate t6U±'t M lligh Court~ Held, no explanation giv~n as to why these 
documents not filed before trial court :----- No application filed before first 
appellate court or High Court - No reasons set for not filing these documents 

· earlier v-e- Ir did not meet. requirements of Or. 41 R. 27 CPC - Hence, 
applications rejected (Para 13) 

F. Civil Procedure Code, 1908 - Or. 22 Rr. 3, 4 & 11 - Substitution of 
legalrepresentatives of Mutawallis - Effect of - As mutawalli is in nature 
of manager, as such appeal does not abate - Trusts and Trustees~ Religious 
and Charitable Endowments and Trusts - Wakfs - Mutawalli (Para 6) 

Appeal dismissed G-D/62617 /CV 

Advocates who appeared in this.case : 
Vivek C. Solshe and Amol B. Karande, Advocates, for the Appellants; 
Yournj OaikW3.d, Dr R.R. De:ibpande, Anjani Kr. Iha, Sndha.mhu s. Chondbarii 

Ms Surabhi Guleria, Yogesh Kolte, Vatsalya Vigya, Ms Nandini Singla, Shakil 
Ahmed Syed, Mohd. Parvez Dabas, Daanish Ahmad Syed and Uzmi JameelHusain, 
Advocates, for the Respondents. 
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1 Shiv~/irao v, Syed Mehmood, 2007 SCC Onl.ine Born 28~ : (2007) 5 Mah LJ 641 

The Judgment of the Court was delivered by 
DEEPAK GUPTA, J.- A suit was filed by Respondents 1 to 4herein before 

the trial court against the present appellants and others in· which the main 
prayers were as follows: 

· "(i) That.the lands S. Nos. 60, 62, 77, 79/2 and 78 admeasuring 31 
acres 32 gunthas, 15 acres 22 gunthas, 27 acres 18 gunthas, 1.5 acres 19 
gunthas .and 9 acres 19 guuthas respectively situated at VillageHaregaon, 
Taluq Ausa, Dist. Latur may be declared as inam lands of Niyamatullah 
Shah Dargah, Haregaon and the plaintiffs as Inamdars of the above lands. 

(ii) That, the plaintiffs be put in possession of the lands referred to 
above from Defendants· l to .11." 

2, The present appellants and others contested the suit. According to the 
plaintiffs, the possession of the land in question was. illegally given to N amdeo 
Deosthau Trust (for short "the Trust") on 19-8-1978 by the Government and 
it was prayed that the possession of this land be restored to the plaintiffs, The 
defendants contested the shit on various grounds. One of the main grounds 
raised.was that the suit was not filed within the period of limitation. I twas also 
contended that the suit was bad for non-joinder of necessary parties and it was 
contei1~ed that the suit laud belonged to the Trust since. time immemorial and 
the suit be dismissed. The trial court vide judgment dated 14-10-1992 dismissed 
the suit of the plaintiffs and held that the suit was not filed within the period 
of Iimitation. It also held that the suit is bad for non-joinder of parties. Lastly, 
the trial court held that the plaintiffs had failed to prove that the suit land was 
inarn land or the plaintiffs are Inamdars. 

3~ Aggrieved, the plaintiffs filed an appeal in the Court of District 
Judge, Latur. The District Judge vide judgment dated 26-11-1997 reversed the 
judgment· and decree of the trial court and came to the conclusion that the 
laud originally belonged to Dargah Niyamatullah Shah Quadri (for short "the 
Dargah") and the plaintiffs and Defendant 12 were the Inamdars of the suit 
land .. Itfurther held that the Government had wrongly given the possession of 
the suit property. It was also held that all necessary parties had been joined in 
the suit. Finally, the first appellate court held that the plaintiffs were entitled 
to a decree for possession of the sUHliilld 1m.d ~~~ordil'lgly allowed the appeal 
aud decreed the suit in favour of the plaintiffs and Defendant 12 and against 
Defendants 1 to 11 and 15. 

4.. Aggrieved, the present appellants and two others filed an appeal 
in the .High Court of Bombay. This appeal was. dismissed vide judgment 
dated 29-3-20071; However, the High Court modified the decreeof the District 
Judge to the limited extent that the plaintiffs and Defendant 12 were held to be 
descendants of Mutawallis .and not Inamdars. Hence, this appeal. 

5. We have heard the learned counsel for the parties. 
6. During the peudency of this appeal, some of the plaintiffs have died and 

their legal representatives were not brought on record. Though a preliminary 
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.·objection was raised thatthe appeal abates as a whole, we .. find no merit in. 
this preliminary objection. The plaintiffs 'have been held. ta be descendants of 

a . · Mutawalli~. of the properties 'which is in' the nature of a m'anagerial. post. As 
such the appeal does not abate: • · . . .. · .. 

7. The learned counsel for the appellants submitted that the plaintiffs had 
failed to prove that the land was the land of the Dargah, The second submission 
was that the suitwas barred by limitation. It was also contended that the suit 
was not maintainable arid that the High Court had granted reliefs which had not 

b even bMn t'rayed for by the plainnns. 
S. As far as the issue of title is concerned, that, in our view, is a finding 

of fact arrived at by the District Judge ·and confirmed by the High Court. 
This finding cannot be disturbed in this Court. However, on the insistence 
of the learned counsel for the appellants, we have gone through the record 
and find that the possession of land in question was handed over to the Trust 
only on 19-8-1978. Nothing has been brought on record to show that prior 
to 29-1-1973 the land was enteredin the name of the Trust. In fact, as per the 
pleadings of the defendants a chan~e report had been filed before the Assistant 
Charity Commissioner, Latur and the said authority, without issuing notices' ' 
to the Inamdars/Mutawallis, allowed the. said application on 29-1-1973. The' 
plaintiffs had no knowledge of this application but on the basis of this order the 
Government handed over the possession of the land to the' Trust. It was only 
after the Trust came into the possession of the land that the mutation entry (Ext. 
115). was made in favour of the Trust. According to the plaintiffs,. they came 
to know about.this fact only in 1986 when some publication in this regard was 
made by the Assistant Charity Commissioner in terms of Section 50-A bf the 
Born bay Public Trusts Act, 19 50 and, thereafter, they filed the suit. It was the 
plaintiffs, as observed by the District Judge as well as the High Court, who had 
proved that the suit land belonged to the Dargah, According to the High Court, 
the plaintiffs were not actually Inamdars and were manning the affairs of the 
Dargah in the nature of Mutawallis. Evidence was led by the plaintiffs to show 
that they had been held to be the successors of one Nizamuddin, the original 

, Mutawa'li Of the Dar~al1 by the competent aurhority under the Hyderabad 
Atiyat Inquiries Act, 1952 (10of1952). The High Court made reference to a 
large number of documentary records proved. by the plaintiffs from the year 
1915 onwards, which showed that the land had been granted to the Dargah as far 
back in 1915. Therefore, the Dargah was shown to be the owner as far back in 
1325 F'asli (1915. AD) in the official records. Similar entries were made iriJ342 
Fnsli (1932 AD), 1943and1951, all of which showed that the lands were shown 
as lands belonging to Dargah. The judgments of the District Court and the High 
Court are based on evidence.' No question of law arises as far as ownership of 
land is concerned. Therefore, this finding of fact calls for no interference. 

9. It was next contended by the learned counsel that the suit was not 
filed within limitation. This objection is totally untenable. Admittedly, the 
possession of the land was handed over to the Trust only in the year 1978: The 
suit was filed in the year 1987. The appellants contend that the limitation for the 
suit is three years as the suit is one for declaration. We are of the view that this 

h 
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contention has to be rejected. We have culled out the main prayers made in the 
suit.hereinabove which clearly indicate that it is a suit not only for declaration 
but the plaintim also prayed for possession of the sult land. The limitation for a 
filing a suit for possession on the basis of title is 12 years and, therefore, the suit 
is with.in limitation. Merely because one of the reliefs sought is of declaration 
that will not mean that the outer limitation of 12 years is lost. Reliance placed 
by the learned counsel for the appellants on the judgment of this Court in L. C. 
Hanumanthappa v. HE. Shivakumarl is wholly misplaced. That judgment has 
no applicability since that case was admittedly only a suit for declaration and b 
not a. suit for both declaration and possession. In a .suit filed for possession 
based on title. the plaintiff is bound to prove his title arid pray for a declaration 
that he is the owner of the suit land because his suit on the basis of title cannot 
succeed unless he is held to have some title over the land. However, the main 
relief'is of possession and, therefore, the suit will be governed by Article 65 
of the Limitation Act, 1963. This Article deals with a suit for possession of 0 
immovable property or any interest therein based on title and the limitation is 
12 years from the date when possession of the land becomes adverse to the 
plaintiff. In the instant case, even if the case of the defendants is taken at the 
highest..the possession of the defendants becameadverse to the plaintiffs only 
en 19-8"1978 when possession was handed over to the defendants: Therefore, ·· 
there is no merit in this contention of the appellants. d 

10. It was also" urged that the plaintiffs had prayed that they were Inamdars 
and thatthe High Court had created a new case for the plaintiffs by declaring 
them to be Mutawallis, It was 'argued that since the plaintiffs had not claimed 
the relief that they were Mutawallis, the High Court could not have granted this 
relief. Reliance has been placed on a judgment of this Court in Bachhaj Nahar 
v.Nilima Mandat', Para 22 of the saidjudgment reads as follows: (SCC p. 500) e 

"22. The observation of the High Court" tha; when a plaintiff sets forth 
the facts and makes a prayer for a particular relief in the suit, he is merely 
suggesting what the relief should be, and that it is for the court, as a matter 
oflaw, to decide upon the relief that should be granted, is not sound. Such 
an observation.may be appropriate with reference· to a writ proceeding.It . f 

· rria)' even be appropriate in a civil suit while proposing to grantas relief, 
a lesser or smaller version of what is claimed, But the said observation is 
misconceived if it is meant to hold. that a civil court may grant any relief it 
deems fit, ignori!1g. the prayer." (emphasis supplied) 

lL]n our view; the aforesaid judgment does not help the appellants and, 
in fact, helps the respondents. The judgment clearly lays down that the lesser g 
reliefor-smaller version of the relief claimed or praye~ for can be ;r~nted. The 
plaintiffs claimed the status of Inamdars which is a higher position than that 
of Mutawallis. The High Court has granted a lesser or: lower relief and not· a 
higherrelief or totally new relief and, therefore, we reject this contention also. 

2 c2016H sec 332: (2016) 1 sec (Civ) 310 
3 c2oosy 17 sec 491 : (2009) s sec (Civ) 927 

•4 Bachhra] Nahar v. Nilima Mandal, 2004 SCC OnLine Pat 1116 : (2005) 1 PLJR289 
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12. It was also urged that the civil court had no jurisdiction to decide the 
suit. No such objection was raised before the trial court. This 'objection was 
raised before the High Court but has been rightly rejected. The issue in this 
case was whether the properties were properties of the Dargah or not arid the 
issue was not whether the properties are wakf properties or not. The High Court 
rightly held that the plaintiffs were not claiming any personal right in the land 
but only claiming rights of management over the property of the Dargah. We 

. agree with the finding of the High Court that the civil court had the jurisdiction 
to decide the suit. 

13. At this stage, it would be pertinent to point out 'that the appellant­ 
defendants-during the course of this appeal, have filed a number of applications 
to place on record certain documents which were not on the record or the 
trial court, No explanation has been given in any of these· applications as 
to why these documents were not filed in the trial court. These documents 
cannot be looked into and entertained at this stage. The defendants did not 
file these documents before the trial court No application was filed under 
Order 41 Rule 27 of the Code of Civil Procedure, 1908 for leading additional 
evidence before the first appellate court or even before the High Court. Even 
the applications filed before us do not set out any reasons for not filing these 
documents earlier and do not meet the requirements of Order 41 Rule 27 
of the Code of Civil Procedure. Hence, the applications are· rejected and the 
documents cannot be taken into consideration. 

14. In view of the above discussion, we find no merit in the appeal and the 
same is dismissed. Pending applicationts), if any, shall stand disposed of. 

a 
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Arising from the Judgment and Order in Mahendra Singh v .. Ghewarchand, 2006 SCC OnLine 
Raj 930 (Rajasthan High Court, Jodhpur Bench, SB First Appeal No. 52of1997, dt. 4-12-2006) 

589a, 590a, 590g 

on page(s) Chronological list of cases cited 
1. 2006 SCC Onl.ine Raj 930, Mahendra Singh v. 

Ghewarchand (reversed) 

d 

c 

b 

a 

(2018) 10 Supreme Court Cases 588 

{BEFORE ABHAY MANOHAR SAPRE AND s. ABDUL NAZEER, JJ.) 
GHEWARCHAND AND OTHERS Appellants; 

Versus 
MAHENDRA SINGH AND OTHERS Respondents. 

Civil Appeal No. 5870 of2015f, decided on September 20, 2018 

A. Limitation Act, 1963 ~Art. 65 - Suit for declaration, injunction and 
possession of Immovable property - Possession of defendants when turned 
adverseto plaintiffs - Determination.of ··1 · • 

-~ Plaintiffs, tiled a civil suit on 19-12-1978 for claiming a declaration of 
their title on the suit property, injunction and possession against the defendants 
and as .per the plaint, the defendants' possession, became adverse when the 
defendants in S. 145 CrPC proceedings asserted their right, title and interest 
over the suit property to the knowledge of the plaintiffs for the first time 
and which eventually culminated in passing of an attachment order by the 

· City Magistrate on 23-12-1966 - Held, Art. 65, which provides a limitation 
of 12years for filing the suit, was applicable to the suit and the same was 
to be counted from the date when the possession of the defendant became 
adverse to the plaintiffs - Therefore, the plaintiffs, rightly filed the civil suit on 
19-12-1978 within 12 years from the date of attachment order dt. 23-12-.1966 
- Criminal Procedure Code, 1973 ~ S. 145 - Specific Relief Act, 1963 - 
S. 5 - Property Law - Adverse possession (Paras 18 to 20) 

B. Limitation Act, 1963 - S. 3 and Art. 65 - Filing of suit within 
the stipulated limitation period - Ascertaining of ...,.... Plaint of the suit - 
Relevance of, for such determination 

- Held, in order to decide the question of limitation as to whether the suit is 
filed within time or nqt, the Court is mainly required to see the plaint allegations 
and how the plaintiff has pleaded the accrual of cause of action for filing the suit 
- In the present case, held; the plaintiffs satisfied this requirement to bring their 
suit within limitation - Limitation - Starting Point. of Limitation/Reckoning 
date/Computation of period of Delay ~ Civil Procedure Code, 1908, Or. 7 
R. l l(d) · (Para 21) 

Mahendra Singh v, Ghewarchand, 2006 SCC OnLine Raj 930, reversed 
1. I 

Appeal allowed VN-D/61214/CV 

Advocates who appeared in this case: . . . 
S.K. Jain, Senior Advocate (Dileep Tandon, Puneet Jain, Harsh Jain, Ms Priyal Jain, g 

Ms .Vineeta Meghrajani, Pramod Sharma and Ms Pratibha Jain, Advocates) for the 
Appellants. 
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"26. Plaintiffs humbly pray that: 

1. Decree for declaration of title be passed in favour of the plaintiffs 
and against the defendants that property as described in Para.l of this 
suit belongs to Sh. Oswal Singh Sabha, Jodhpur and defendant Sh. 
Kishan Singh does not have any kind of ownership rights over it. 

2~ Decree for permanent injunction be passed in favour ·of the 
plaintiffs and againstthe defendants that the defendants be restrained 
fr6th mAking ail)! kind of ~laitn or fr6ill carryi1ig Mt any kind of 
proceeding and interfering in the possession of the disputed property 
forever. 

3. Possession of the above property be provided to the plaintiff from 
the receiver. 

4. Costs of this suit be also provided to the plaintiffs from· the 
defendants. 

5. Other relief, which this Hon 'ble Court may deem :fit, be also 
provided to the plaintiffs." (emphasis supplied) 

6. The respondents (defendants) filed the written statement and joined 
issues on facts and law by denying the material allegations made in the plaint. 
The respondents, inter alia, also raised an objection that the suit is barred by 
limitation. 

7. The trial court, by judgment/decree answered all the issi~es on facts and 
law including the issue of limitation in the appellants' favour and against the 
respondents and accordingly decreed the suit. It wa~ held ,that the appellants 

1 2006 SCC OnLine P,aj 930 

d 

c 

b 

GHEWARCHAND v, MAHENDRA SINGH (A.M. Sap re, ].) .. 589 

The Judgment of the Court was delivered by 
ABBAY MANOHAR SAPRE, J.- This appeal is filed against the final 

judgment and order dated 4-12-2006 passed by the High Court of Rajasthan at 
Jodhpur in Mahendra Singh v. Ghewarchand' whereby the High Court allowed 
the appeal filed by the respondents (defendants) and set aside the judgment 
and decree dated 30-10-1996 passed by the Additional District Judge No. 3,' 
Jodhpur in Civil Suit No.135of1995 (146 of1978) and dismissed the suit.filed ' 
by the appellants (plaintiffs) as barred by time. : . ' 

2. In order to appreciate the question involved in the appeal, it is necessary 
to set out few facts infra. 

3. The appellants are the plaintiffs whereas the respondents are the 
defendants in a civil suit out of which this appeal arises. 

4. The short question involved in this appeal is whether the High Court 
was justified in allowing the defendants' first appeal and thereby dismissing 
the appellants' (plaintiffs) suit as barred by .time. 

5. The appellants (plaintiffs) filed a civil suit against the respondents 
(defendants) in relation to the suit property, as detailed in Para 1 of the plaint, 
for claiming the reliefs mentioned in Para 26(3) of the plaint which reads as 

. under: 

a 
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are the. owners of the suit property; they are entitled to claim possession of the 
suit property from the respondents; and lastly, the suit is within limitation. 

8.The respondents {defendants) felt aggrieved and filed first appeal in the 
High Court of Rajasthan at Jodhpur. By the impugned judgment", the Single 
Judge allowed the appeal and set aside the judgment and decree of the trial court 
and, in consequence; dismissed the suit only on the ground that the suit is barred 
by limitation. In other words, the High Court upheld all the factual findings 
of the trial court in the appellants' (plaintiffs') favour but reversed the finding 
on the issue of limitation and held that since the suit is hit by the period of 
limitation prescribed under the Limitation Act, 1963, it is liable to be dismissed 
on the ground of limitation. In this view of the matter, the defendants' appeal 
was allowed and the suit. was dismissed as being barred by limitation having 
been filed beyond the period prescribed under the Limitation Act giving rise to 
filing of the present .appeal by way of special leave in this Court by the plaintiffs. 

9. Mr S.K. Jain, learned Senior Counsel appeared for the appellants 
(plaintiffs). None appeared for the respondents though served. 

10. Having heard the learned counselfor the appellants (plaintiffs) and on 
perusalof the record of the case, we are inclined to allow the appeal and set 
aside theimpugned judgment only to the extent .it decides that the suit was 
barred by limitation and, in consequence, restore the judgment of the trial court 
holding that the suit was filed within limitation. 

1 L In our considered opinion, the trial court was right in holding that the 
plaintiffs' {the appellants herein) suit was filed within limitation whereas the 
High Court was notright in reversing this :finding. This we say for the following 
reasons. 

12. On perusal of the judgment of the trial court, we find that the trial 
court applied Article 65 of the Limitation Act for holding the suit to be within 
limitation because it was filed by the plaintiffs within 12 years from the date of 
accrual of cause of action prescribed in Article 65. 

13. · The High Court, however, was of the view that the 
plaintiffs' (appellants) suit against the d,efend41nts (respondents) was essentially 
for declaration and consequential injunction and, therefore, it was governed by 
the period of three years' limitation, which was to be counted from the date 
pf accrual of first cause of action. It was held that since the suit was not filed 
within three years, it was barred. 

14. It is apposite to reproduce the :finding of the High Court onthis issue: 
tMonendtaSingh case-, SCC Onl.ine Raj para 131) 

''131 .... However, nothing was pleaded by the plaintiffs in relation 
to the said order dated 20-9-1983 and the suit was prosecuted in its 
ortgina! form only. With consciou~ omission on the part of the plaintiffs to 
suefor possession, the submissions strenuously made by learned counsel 
Mr Mehta with reference to Article 65 of the Limitation are of no avail. 
The suit was fordeclaration and consequential injunction only and having 
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GHEWARCHANDv. MAHENDRA SINGH (A.M. Sapre.iL) 591 

admittedly been filed much beyond the period of three years from the 
date of first accrual of cause of action, remains hopelessly barred by the 
limitation and, therefore, deserves to be dismissed." (emphasis supplied) 

15. Without going into any factual controversy and the lengthy pleadings, 
which 'vve consider not necessary, the High Court, in our view, was factually 
not correct in observing that the suit was filed for declaration and •injunction 
only and "not for possession". (See italicised portion above.) 

16. In our view, mere perusal of the relief in Clause 26.3 of the plaint quoted 
in para 5 above would show that the plaintiffs had also prayed for decree of 
possession of the suit property from the defendants. 

I,. It is uot ln dispute as the pleadings would go to show that the suit 
.property was the subject-matter of the proceedings under Section 145 6J the 
Criminal Procedure Code, 1973 (hdteinafter referred to as "CrPC") between. 
the parties before the City Magistrate wherein both the parties were claiming 
their right, title and interest including asserting their possession over thesuit · 
property against each other. It is also not.in dispute that the City Magistrate 
vide his order dated 23-12-1966 attached the suit property. 

. · 18. The plaintiffs, therefore, filed a civil suit on 19-12-1978 for claiming a 
declaration of their title on the suit property, injunction and possession against 
the defendants. Since the suit Was for declaration, permanent injunction and 
possession, Article 65 of the Limitation Act was applicable, which provides a 
limitation of 12 years for filing the suit which is to be counted from thedate 
when the possession of the defendant becomes adverse to the plaintiffs. '. 

19. As per the allegations in the plaint, the defendants' possession, 
· according to the plaintiffs, became adverse when the defendants in Sectio1.r:145 

CrPC proceedings asserted their right, title and interest over the suit property 
to the knowledge of the. plaintiffs for the first time and Which eventually 
culminated in passing of· an- attachment order by the City Magistrate on 
23-12~1966. This action On the part of'the defendants, according to. the 
plaintiffs, cast cloud OU the plaintiffs' right, title and interest over the suit 
property and thus furnished a cause of action for claiming declaration oftheir 
ownership over the suit property and other consequential reliefs against the 
defendants in relation to the suit property. (See Para 23 of the plaint.) 

20. In our opinion, . the -. · plaintiffs, ·therefore, rightly filed the .civi! 
guit on 19-12-1978 v'Vithlrl .12 years from the date of attachment order 
dated 23-12-1966. The assertion of the right, title and interest over the suit 
property by the defendants having been noticed by the plaintiffs for the first 
time in proceedings of Section 145 CrPC before the City Magistrate, they were 
justified in filing a suit for declaration and possession: It was, therefore, rightly 
held to be within limitation by the trial court by applying Article 65 of the • ' 
Limitation Act. 

21. In order to decidethe question oflimitation as to whether the suit is 
filed within time or not, the Court is mainly required to see the plaint allegations 
and how the plaintiff has pleaded the accrnal of cause of action for filing the 
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suit. Inthis case, we find that the plaintiffs satisfied this requirement to bring 
their suit within limitation. 

22. As mentioned above, the defendants (respondents) lost the suit on 
merits on all fronts as they could neither prove their title and nor their lawful 
possession over the suit property. They, however, succeeded ill the High Court 
only on the point of limitation which had resulted in non-suiting the plaintiffs. 
Since the defendants did not file any cross-objection in the appeal against 
the adverse findings recorded by the two courts below against them, it is 
not necessary for this Court to examine the legality and correctness of those 
findiugs in this appeal. 

23. In the Iightof the foregoing discussion, wecannot concur with the view 
taken by the HighCourt on the question of Iimitation. It is legally unsustainable · 
and heuce deserves to be set aside. 

24: The appeal thus succeeds and is accordingly. allowed. The impugned 
judgment insofar as.it.holds that the appellants'. (plaintiffs') suit is dismissed 
as being barred by limitation is hereby set aside. As a result, the judgment and 
decree of the trialcourt is restored in favour of the appellants (plaintiffs). 
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t From the Judgment and Orderdated JI- 1-l 979 of the Madras High Court m A.Ss. Nos J 4 J 
and l42of!972 

h 

g 

Versus 
p-,pERIASAMI MUTHIRIAR AND OTHERS . 'Resj:)oHdents: .. 

Civil Appeals Nos. 1965-1966 of 1980t with No. 667 of 1989, 
decided on October 11, 1995 

A Hindu Law - Jeint family ._...., Joint Hindu family property or joint 
property - Self-acquired property of last elder ~ On his death, bis sons, in 
absence of grandsons, would. inherit the property as tenants-in-common - 
Pro~erty. in the hands of the son~ would be joint property and not jQint Hindu 
family property - When 6Ul 6f income ot' the property some more properties 
purchased, the same must be accounted for as joi1,1t properties - Partition has 
to be made accordingly - Hindu Succession Act, 1956, S. 19 

B. Practice and Procedure - .Precedent - Long-standing precedent - 
Decision of High Court prevailing for half a century - Not disturbed by 
Supreme Court 

C. Limitation Act, 1963 - Art. 65 - Adverse possession - Plea of­ 
Implies that someone else is. the owner of the property 
Held 

The properties which came from the elder, self-acquired as they were, and 
there being no grandsons, cannot be held by the parties to be joint .Hindu family 
properties but as joint properties simpliciter, capable of partition on that basis. Sons 
Obtained it by inheritance from their father, the last elder, and their status was that 
of tenants-in-common. If some properties had been purchased from the income 

e 

Appellants; 

With 
d Civil Appeal No. 667 of 1989 

P.A. PERIASAMI MUTIIIRIAR AND OTHERS 

Respohdents. P. PERIATHAMBI AND Olli&;RS . 

(1995) 6 Supreme Court Cases 523 
(BEFORE M.M. PUNCHHT AND SUJATA V. MANOHAR, JJ.) 

Civil.Appeals Nos. 1965-1966 of 1980 
P. PERIASAMI (DEAD) BY LRS. Appellants; 

Versus 

c 

Santosh Jaiswal is, therefore, partly allowed. It is an instrument· which 
requires to bear the appropriate stamp duty but is not a compulsorily 

a registrable instrument. Jn· appeal arising out of LPA No. 22 of .J994 of 
Surendra Shukla, since the duration of lease is more than a year, it is an 
instrument and compulsorily registrable by operation ofSection l 7(1)(c) of 
the Re~1stration Act and lrnbl\i {O 8tamp duty under the Indian Stamp Act. 
Therefore, it cannot be acted upon unless it is duly engrossed withstamp 
duty and registered. 

b 9. The appeals are accordingly disposed of. No costs. 
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h 

g 

e 

d 
Advocates who appeared in this case : 

R. Sundaravaradan.. Senior Advocate (A.T.M. Sampath, P.N. Rarnahngarn, Ms N. 
Annapoorm, S. Srrrnvasan and R. Ayyam Perurnal, 'Advocates, with him) for the 
appearing parties. 

ORDER _ __ __ __ -~~ __ 
L These are cross-appeals against the judgment and decree d~ted: 

1J~1-1979 of the High Court of Madras passed in Appeals Nos. 141 and l42 
of 1972 and the cross-objections. 

2. .It was a suit for partition between two branches of the same family. 
The properties involved were entirelyagricultural. The facts as depicted in 
the judgment of the High Court areso ln'terwoven with M many details · tha( 
we have thought it expedient to resort to tremendous shrinking. For our 
purpose, we condense them to say, sufficedly, that there was an elder, high in 
the line; who owned these properties. These were self-acquired. When he 
died years ago, he left behind three sons. He had by then no grandsons born 
from the loins of those three sons. The property on his death thus came in 
possession of the three sons. When eventually sons were born to those sons 
and thereafter. grandsons, there came a day when they sought to effect a 
partition. In this spell of time certain properties allegedly stood purchased 
out of the income derived from those properties and they were also brought 
in, being within the nucleus and hence claimed to he partible. It is in this 
manner that the dispute was spread within the two branches of the family 
represencing lines of two brothers. Tkpliiritiffs claimed partition on th~ 
basis that the properties received from the family elder and the accretions 
made thereto frornihe income derived from the said property, were both joint 
Hindu 'family properties and out of which tney were entitled to their defined 
shares. On the other hand, the defendants joined issue with the plaintiffs, on 

I 

R-M/15067/C 

c 

b 

a 

derived .frorn joint property, then obviously the same has to be accounted for as 
joint property and nm as joint Hindu family property. It was like property jointly 
purchased by co-owners without attracting the rule of succession by way of 
survivorsinp. (Paras 5, 7 and 6) 

After a lapse of more than half a century, it is not prudent, just for the sake of 
uniformity to reconsider the view of the Full Bench ofthe Madras High Court in 
Viravan .Chettiar case and resolve the conflict raging in the High Courts on this · 
question, more so whe,n the orthodox Hindu Law on the subject is itself now in 
tumble because of the 'enactment of the Hindu Succession Act, 1956 and in­ 
particular of Section· I 9 thereof (Para 4) 

Vtravan Chetttar v Smuvasachanar. AIR .1921 Mad I 68 : 44 Mad 499 (FB), approved 
Ram De1 v Gvarsi, ILR 1949 All 160 _ AIR 1949 AH 545 (FB); M.D.R Ranganatha 

Mudaltar v MDT Kumaraswami Mudaliar, AIR 1959 Mad 253: ILR 1959 Mad 298. 
referred to 

Ba/want Singh v. Rani Kishori, (1898) 20 All 267 · 25 IA 54 : 2 CWN 273 :. 7 Sar 279 
(PC); Madan Gopal v. Ram Buksh, (1863) 6 WR 71, Jugmohandas Mangaldas v. Sir 
Marrgaldas Nathubhoy, ( 1886) I 0 Born 528; RatuSartaj Kuari v Deoraj Kuari, (1888) 

10 All 272. 15 IA 51 5 Sar 139 (PC),Raja Cheitkaru Venkayamma v, Raja Chelikani 
venkataramanayamma, (1902) 25 Mad 678: 29 fA 156. 12 MLJ 299: 8 Sar 286 (PC); 
Nand Kumar Lala v Moulvi Reazuddeen. Hussain, 10 BLR 183, cited 
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I AIR 1921 Mad !68. 44 Mad 499 (FB) 
2 (I 898) 20 All 267 : 25 IA 54 . 2 CWN 273: 7 Sar 279 (PC) 
3 (1863) 6 WR 71 
4umi1Q~9ms2s 

h 

g 

the question of the descended properties being joint Hindu family properties, 
taking the plea that the properties had come from the elder to his three sons 

a by way of inheritance and not on the basis of survivorship. The assumption 
that those three sons arid the elder were members of a joint Hindu family was 
refuted. As a consequence, it was pleaded that the so-called accretion to the 
properties could not be related to the nucleus factually, as also ·because 
unless it could be proved that the nucleus was owned by the joint Hindu 
family, the accretions could not partake the same character, Further; .it was 

b pleaded that these accretions were .pe1;sonal accumulations of the defendants 
and in case it was notso proved, they were in adverse possession thereof, for 
which they sought a. declaration. This in nutshell is· the dispute which is 
8efore us; other disputd havlf\g beet'dettled iM tk~ t~urrnb~l~w a.rid ~thm 
riot being put to challenge before us. 

3. The pristinely legal question, as discernible hereinbefore, is whether 
c under Hindu Law self-acquired property of a father goeson his death to his 

sons (in the absence of grandsons) In a joint Hindu family way, in joint 
tenancy, or does it descend by inheritance to them in well-defined shares as 
tenants-in-common. On this question there has been . grave conflict of 
opinion in the High Courts and a lot many precedents of binding value are 
available. In Madras, however, the law in this respect bears a strain, settled 

d way back by a Full Bench in a decision reported in viravan Chettiar v. 
Srinlvasachariar' wherein the following passage of relevance appears in the 
opinion expressed by Kumaraswami Sastri, l- 

"So far as the text of the Mitaksharadealing with.the tights ofthe · 
sons in their father's self-acquisitions it has been decided· by .their "-.:~>'';: 
Lordships of the Privy Council iti Balwant Singh v. Rani Kishori2. that. · 

e the text, · . 
'though immovables or bipeds hav~ been acquired by a mh.1~ 

himself, a gift or sale of them should not be made without convening 
all the sons. They who ate born and they who a~e yet unbegotten and 
they who are still in the womb, require the means of support No gift 
or sale should therefore be made', 

is only a moral precept and Mt a rule of law capable of being e·~forted. 
As pointed out in Madan Copa! v. Ram Buksh3 and Jugmohandas 
Mangaldas v. Sir Mangaldas Nathubhoy" the son acquires no legal 
rights over his father's self-acquisitions by reason of the text of the 
Mitakshara (Ch. l, Ss. l, 27) but that his right is imperfect one incapable 
of being enforced at law. 

It is difficult to see how there can be any coparcenary between the 
father and the sons as regards self-acquired property over which the 
sons have no legal claim or enforceable rights. Coparcenary and 
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h 

5 ( 1888) 10 Alf 272 · 15 lA51 5 Sar 139 (PC) 
6 ( 1902)25 Mad 678 29 IA 156 12 MU 299 · 8 Sur 286 (PC) 
7 l 0 BLR 183 
8 !LR 1949 All 160: AIR 1949 All 545 (FB) 
9 AIR .1959 M•ad 253 · ILR 1959 Mad 298 

survivorship .impl» the existence of co-ownership and o/ rig lits of 
partition enforceable at law and a mere moral injunction can hardly be 
the foundation of a legal right. As observed by the Privy Council in a 
Rani Sartaj Kuari v. Deora] Kuari5 the property in the paternal or 
ancestral estate acquired by birth under the Mitakshara Law is so 
connected with a right to partition that it does not exist where there is no 
right to it. A contention was raised during· the course of the argument 
before the Privy Council in Raja Chelikani: Venkayamma v. Raja 
Chelikani venkataramanayammas that sons acquire a right by birth in b 
t~e father's 'self-acquired property. Lard Macnaghten observed that he 
did not quite understand what that right was arid observed 'He is his 
father's son and if his father does not dispose of, it will come to him; but 
is it anything.more than a spes't So far as a father's self-acquisitions are 
concerned, the son, though undivided, has only spes successlonis and he 
stands in relation to that property in the same position as heir under 
Hindu Law. The very essence· of the distinction between Apratibandha c 
and Sapratibandha daya is the existence of an ·interest in the son in 
respect of properties got by his father. As observed by West and Buhler 
in a passage .(Book 2, Introduction page 19) which was approved .in 
Nafid Kumar Lala v. Moulvi Reazuddeen Hussaini ancestral property 
may be said to be co-extensive with the objects ofapratibandha daya or 
unobstructed inheritance." · (emphasis supplied by us) d 
4 .. Contrary vl.C?WS have been expressed in Ram Deiv, Gyarsi8 and many 

other cases to which reference need ". not be made. Iii. M.D.R .. Ranganatha 
. c::=.~''""''"' -.,Muda/rar v.·.M.iJ.T Kumaraswami Mudaliar9 however, occasi()h":arose:::io~'-"'="·+-s-:.,;,. 

· ·recoris1der the above-referred view of the Full Bench of the Madras High ·-- . 
Court; tiurthe learned Judges refrained from doingso for by thenthe Full 
Bench case of I 92 I, had been treated as stare decisis. Likewise after a lapse e 
of more than half-a-century, we would not considerit prudent, just for the 
sake ofuniforrrury to resolve the conflict raging in the High Courts on this 
question, more so when the orthodox Hindu Law on the subject is itself now 
in tumble because of the enactment of the Hindu Succession Act, J 956 and 
in particular of Section 19 thereof, which says that if two or more heirs 
succeed together to the property of an intestate they shall take the property- 

·(a) save as otherwise expressly provided in this Act, per capita and 
nor.per stripes; and . . 

(b) as tenants-in-common and not as joint tenants. 
~nn view btlhe Interpretation put.by the Pull Ben.ch of' the Madras High 

Courtthat the sons in such a situation would get self-acquired property of g 
their father by inheritance, having the status as tenants-in-common, they 
could not thus treat such properties in their hands, even though joint in 
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t Ans mg out of SLP (C) No 20243 of 1993 

Versus 
RAMESH CHANDRA SHARMA AND OTHERS Respondents, 

Civil Appeal No. 9374 of J 99sf, decided on Octobe1r 16, 1995 
A. Legal Profession _;.._ District Government Counsel - Nature of 

h appointment of ~ Held, his appointment is only a professional engagement 

Appellant; 

c 

b 

a 

enjoyment, as Joint Hindu family properties. Likewise the income derived 
therefrom, if employed to purchase other property.would not cloak the new 
acquisition with the character of joint Hindu family property but may 
otherwise be joint properties. We.would rather decide -this matter on this 
principle, and we do so accordmgly, to hold that the properties which came 
from the elder, self-acquired as they were, and there being no grandsons, 
cannot be held by the parties to be joint Hindu family properties but as joint 
properties simpliciter, capable of partition on that basis. 

6. With regard to the accreted property, there rs a reference in the 
Judgment under appeal relating to some accounting; after recording the 
finding that the defendants have foiled to prove that that property was in 
their adverse possession. This is a finding of fact which need not be 
disturbed, as it has been sought to, in the cross-appeal. Whenever the plea of 
adverse possession is projected, inherent m the plea ts that someone else was 
the owner of the property. The follure of the plea has obvious results. If the 
parties herein were co-owners of that property and the said property had been 
purchased from the income denved from Joint property, then obviously the 
same has to be accounted for as joint property and not as joint Hindu family 
property. It . was like property Jointly purchased by co-owners without 
attracting the rule of succession by way of survivorship, On this clarification, 

d the judgment of the High Court is cleansed of the little vagueness about this 
particular which accidentally seems to have crept in while dealing with this 
aspect of the case. 

7. For what we have said above, it· is -plairi-that the property in 
possession of these two branches of the family, sough no be partitioned.twas 
not joint Hindu Iarruly property because the three sons obtained it by 
inheritance from their father, the ,last elder, and their status was that of 
tenants-in-common: and if the accretions to the property had been made out 
of the income of the joint property then these were accountable, as held by 
the High Court but that aspect would have to be decided before the passing 
of the fmal decree. 

8. For the foregoing reasons, we dismiss all these three appeals but 
without any order as to costs. 
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t Fiero the Judgment and Order dated 10-3-1995 of the Kamataka High Court in RFA No. 549 of 
1986 

h 

e 

GOVERNMENT OF INDIAAND OTHERS Respondents. 
· Civil Appeals No. 16899of1996t with NOs. 16900 and 16895of1996, 

decided on April 16, 2004 
A Muslim Law - Wakfs - Wakf Act, 1954 - Ss. 4, 26 & 56 - Nature 

of. suit property - Whether government property or wakf property - 
d Held, property · must· be "existing" wakf property on 'the date of 

commencement of the Act so as to entitle the Wakf Board to exercise power 
over the same - Where the property in question had. been 'acquired by 
Govt. of India under Ancient Monuments Preservation Act, 1904 and 
entered in the Register of Ancient Protected Monuments Jong back and 
Govt. of India remaining in absolute ownership and continuous possession 
thereof for the last about one century, held; the property cannot be said to 
be an "existing" wakf property and therefore, appellant Wakf Board cannot 
exercise any right over the same -: Hence subsequent notification issued in 
1976 by the 'appellant Board showing the property as having been declared 
wakf property under S. 26 of the Wakf Act, and published in gazette, would 
benull and void and liable to be deleted - Factum of ownership, possession 
and title over the property, having been proved on admissible evidence and 
records by Govt, of India, appellant's claim over the property based on 
some borderline historical facts, unsubstantiated by concrete evidence and 
records, cannot be accepted (Paras 8 and 9) 

B. Ancient Monuments Preservation Act, 1904 - S. 4 -Acquisition of 
immovable property by Govt. ofIndia under the Act -'- Proof - Entry in 
Register of Ancient Protected . Monuments -:- Evidentiary value of - 

g Register maintained by Executive Engineer in charge of the ancient 
monuments produced wherein suit property was mentioned and the Govt. 
wasreferred to as the owner - When manner of acquisition was not under 
challenge, held, the entry in the Register could be treated as a valid proof of 
acq~sition under the appropriate provisions of the Act (Para 8) 

c 

(2004) 10 Supreme Court Cases 779 

(BEFORE S. RAJENDRA BABU AND G.P. MATHUR, JJ.) 
KARNATAKABOARD OF WAKF Appellant; 

Versus 

b 

KARNATAKA BOARD OF WAKF v. GOVT OFINDTA 779 
. . .. 

anywhere as to whether the vocal cords were affected or not. The doctor, .pw 
?specially stated in his evidence that the vocal cords were not at all affected 

a and the victirt1 could speak. This being the position, we do not find any 
substance in this point as well. For the foregoing reasons, we are of the view 
that the prosecution has failed to prove its case beyond reasonable doubts and 
the High Court w11s quite justified in upholding ocnvicunn of, ~h{I appellant, 
As such, no ground whatsoever for interference by this Court is made out. · 

8.· Accordingly, appeal fails and the same is dismissed. 

________ .;. ~--- ----------------~-----..;.--------------------- .. - "". ------------------------ 
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· C. Specific Relief Act, 1963 - S. 34 ...:_Suit for declaration of ownership 
I .and tide over immovable property - Proof ~ Held, must be proved by 
admissible evidence andrecords - In a title suit of civil nature, there is no a 
scope for .historical facts and claims ~ Reliance on. borderline historical 
facts would lead to· erroneous conclusion - Plaintiff filing title suit should 
be very clear about origin of title over the property and must specifically 
plead it - Civil Procedure Code, 1908; Or. 6 R. 4 .(Paras 8 and 12) 

D. Adverse Possession .....;.. Essentials· of - Held, are exclusive physical 
possession and animus possidendi to hold as owner in exclusion to the actual 
owner - Facts to establish, claim for adverse possession, stated - Pleas of b 
adverse possession and of title are mutually inconsistent ~ Limitation Act, 
1963, Art. 65 

In. the eye of the law, an owner would be deemed to be in possession of a 
pi\'JpMy w lOM M there ig no imrugian. Non-uge of the property by the owner 
even for a long time won't affect his title. But the position will be altered when 
another person takes possession of the property and asserts a right over it.' c 
Adverse possession is a hostile possession by clearly asserting hostile title in' 
denial of the title of the 'true owner; It is-a well-settled principle that a party 
claiming adverse possession must prove that his possession is "nee vi, nee clam, 
nee .precario", that is, peaceful, open and continuous. The possession must be 
adequate in continuity, in publicity and in extent to show that their possession is 
adverse to the true owner. It must start with a wrongful disposition of the rightful 
owner and be actual, visible, exclusive, hostile and continued over the .statutory d 
period. Physical fact of exclusive possession and the animus possidendi to hold 
as Owner in exclusion to the actual owner are the most important factors that are 
to be accounted in cases of this nature. Plea of adverse possession is not a pure 
quagtion of 19W but 9 blended one of fgct 9nd lsw Thernforn; 9 ·p~rnofr who 
claims adverse. possession should show: (a) on what date he came into 
possession, (b)what was the nature of his possession, (c) whether the factum of 
possession was known to the other party, (if) how long his possession has e 
continued, and (e) his possession was open and undisturbed, A personpleading 
adverse possession has no equities in his favour. Since he is trying to defeat the 
rights of the true owner, it is for him to clearly plead and establish all facts 
necessary to establish his adverse possession. (Para.l 1) 

S.M. Karim v, Bibi Sakina, AIR 1964 SC 1254; Parsinni v. Sukhi, (1993) 4 SCC 375; D.N. 
Venkatarayappa v. State of Karnataka, (1997) 7 sec 567; Mahesh Chand Sharma (Dr.) 
v. Raj Kumar! Shanna, (1996) 8 sec 128, relied on 
A plaintiff, filing a title suit, should be. very clear about the origin of title 

over the property: He must specifically plead it. The pleas on title and adverse 
possession are mutually inconsistent and the latter does not begin to operate until 
the former is renounced. (ParaJ2) 

S.M. Karim v. Bibi Sakina, AIR 1964 SC 1254; P Periasami v. P Periathambi, (1995) 6 
SCC 523; Mohan Lal v. Mirza Abdul Gajjar, (1996) 1 SCC 639, relied on g 
hi this case, the respondent obtained title under the provisions of the Ancient 

Monuments Act. But, the alternative plea of adverse possession by •the 
respondent is unsustainable. The element of the respondent's possession of the 
suit property. to the exclusion of the appellant with the animus to possess it is not 
specifically pleaded and proved. So are the aspects of earlier title of the appellant 
or the point of time of disposition. (Para 13) h 
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785c-d, 785f AIR 1964 SC 1254, S.M. Karim v. Bibi Sakina 

d The Judgmentof the Court was delivered by 
, S. RAJE.NDRA BABU, J.- Three suits· were filed by the first respondent 

, in each of these cases seeking for a declaration that notifications issued by 
, the .Karnataka.Bcard of Wakf i.e, the appellant before us, showing some of 

the defendants to be illegal and void or in the alternative, to .declare the first 
e respondent as owner of the suit properties on the ground that they have 

perfected their title by adverse possession arid consequential relief for 
permanent injunction. There are three sets of properties in each of these three 
matters. One is CTS No. 24 of Ward No. V~, described as "Karimuddin's 
Mosque", another is CTS No. 36 of Ward No. VI, described as "Mecca 
Masjid" and the other is CTS No. 35 of Ward No .. VI, described as "Water 
Tower". All of them were situated at Bijapur, 

'2. The claim made by the first respondent is .that they acquired the suit 
. pr6pedy under the. Ancient Monuments Preservation Act, 1904 (the An dent I 

Monuments Act) and a notification had been published in that regard and the 
suit property .had been entered in the Register of Ancient Protected 
Monuments incharge of the Executive Engineer, Thereafter, the Government 
ofTndia enacted the Ancient Monuments and Archaeological Sites and 

g Remains Act, 1958 and the suit property came to. be under the management 
of the Department of Archaeological Survey, Government of India. It fa 
asserted by the first respondent that in all the relevant records, the name of 
theGovernment of India has been shown as the owner of the suit property 
and that they came to know that the defendants got published Notification 
No; l(TW/531/ASR-74/7490 dated 21-4-1976, showing the suit property as 

h havtng been qy9l?J"l(9 as "wakf p~Q.VifCY" in tm11~ gf Section 26 g[ thv Wak[ 
Act;.1954 and was also stated to have been published in the gazette. 

c 

b 

KARNATAKA BOARD OFWAKF v. GOVT. OFINDIA (Rajendra Babu, J.) 781 
E. Civil Procedure Code, 1908 _. Or. 41 R. 27 - Scope of -Additional 

evidence - Production of 
Held: 

The scope of Order 41Rule27 CPC is very clear to the effect that the parties 
to an appeal shall not be entitled to produce additional evidence, whether oral or 
documentary, unless they have shown that in spite of due diligence, they could 
not produce such documents and such documents are required to enable the court 
to pronounce proper judgment. (Para 6) 
Appeals dismissed R-P-M/Z/29967/S 
Advocates who appeared in this case : 

Salman Khurshid, Senior Advocate (Imtiaz Ahmed, Javed A. Warsi and Z. Ahmad 
Khan, Advocates, with him) for the Appellant; 

Mukul Rohatgi, Additional Solicitor General (Sanjay Hegde, Satya Mitra, S. Wasim A. 
· Qadri, AnilKatiyar and Ms Sushma Suri, Advocates, with him) for the Respondents. 

Chronological list of cases cited on page(s) 
1. (1997) 7 SCC 567, D.N. Venkatarayappa v. State of Karnataka 785c-d 
2. (1996) 8 SCC 128, Mahesh Chand Sharma (Dr.) v. Ra] Kumari Sharma . 785ej 
3. (1996) 1 Sec 639, Mohan Lal v. Mirza Abdul Ga/far 786a 
4~ (1995) 6 Sec 523, P. Periasami v , P. Periathambi 785f 

(1993) 4 SCC 375, Parsinni v. Sukhi . 785c-d 

a 
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Inasmuch as the suit property since inception was under the ownership of the 
plaintiff with lawful possession thereof, the defendants could not havemade 
any claim thereto nor got the same declared as wakf property. The defendants· a 
contested this claim of the plaintiffs in the original suits and that after 

· following due procedure publication has been made in the Karnataka Gazette 
in terms of Section 67 of the Karnataka Land Revenue Act and the order 
passed by .the officer concerned is binding on the plaintiff and, therefore, the 
plaintiff cannot claim any ownership on the ground of adverse possession. 

3. While this is the stand of the Wakf Board, the appellant before us, and b 
the other defendants described as to be "mutawallis" of the wakf property1 

stated th~tone of the Arab· preachers, Peer Mah abari Khandayat came as a 
missionary to the Decc311 as. early as AD 1304 311d occupied whole Arkilla 
311d erected "Mecca Masjid" according to the established customs to offer 
prayer which is surrounded by a vast open area. The said property had all 
alongfor seven centuries been treated as wakf and has sinceafter the time of c 
the Peer, been managed, looked after and maintained by sajjada nashiniicnt: 
time to time. No one has interfered with their right. They claim that they have 
appropriate sanads to show that the property in question is wakf property and 
that another portion of the suit property also belongs to the' Darga. of Peer 
Mahabari Khandayat and Chinni Mahabari Khandayat Darga Arkilla, Bijapur 
311d, therefore, the same has been appropriately entered in the wakf register. d 

4. The trial court raised. several issues in the matter 311d gave a finding 
that on a consideration of the oral and documentary evidence in the case it is 
dear that even prior to the introduction ofthe Survey Department at Bijapur, 
th8 Gi.WUfl.rl'~Mt 6f India had taken these properties as 311den~ monuments I 

and they are protecting them by keeping appropriate watch overithese 
monuments but now the defendants have come forward contending that.these e 
properties are wakf properties and they have nothing to show that even after 
the demise of Peer Mahabari Khandayat they remained in the possession of 
the same. The properties .in question were acquired by the Government of 
India as long back as 1900 and they started preserving them as important 
historical monuments and they remained in possession and enjoyment of 
them. This was clear both from oral and. documentary evidence and on.that 
basis, the trial court held that they are owning 311d. managing the· 'suit 
properties. The trial cou~t also ~ave a finding that the· Wakf ·Board l~W~U 
declared these properties .as wakf properties without properly following the 
relevant provisions of the Wakf Act and without following .due procedure 
prescribed therein and in a case where. there is a dispute -as to who-is a 
stranger to the wakf, a mere declaration by the Wakf Board will not bind such 
person and on that basis the trial court decreed the suit. g 

5. The matter was carried in appeal. A Division Bench of the High Court 
examined the matter once over again 311d. affirmed the findings of the trial 
court. The Division Bench also noticed that at the end of the arguments the 
appellant made a Submission that as they have not produced some of the 
important documents, the matter may be remanded to the trial court inorder h 
to enable them to produce the said documents and with a direction to the trial 
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Court for a fresh disposal in accordance with law. The High Court did· not 
allow the plea raised by the appellant that there are documents in. question 
which will go to the root of the matter or which. would be necessary in terms 
of.Order 41 Rule 27 CPC to pefffiit them to adduce further evidence and on 
that basis rejected that claim. The High Court affirmed the various findings 
given by the. trial court. 

6. In the. circumstances, the. learned counsel for the. appellant reiterated 
the claim·. made before the Jirgh Court that they should be permitted to 
adduce further evidence before the Court tosubstantiate their claim but when 
th~ matters were pending beforethe trial court .and the.High Court they had 
ample opportunity to do so. If they had to produce appropriate documents, 
they could have done so and also it is not clear as to the nature of the 
documents which they seek to produce which will tilt the matter one way or 
the other. The scope of Order 41 Rule 27 CPC is very clear to the effect that 
the parties ·to an appeal shall not be entitled to produce· additional evidence, 
whether oral· or documentary, unless they have shown that in spite. of due 
diligence, they could not produce such documents and· such documents. are 
required to enable the court to pronounce proper judgment. In this view of 
the matter, we do not think there is anyjustification for us to in terfere with 
the orders ofthe High Court. However, in view of the arguments addressed 

d bytlie learned counsel for the appellant, we have also gone into various 
aspects of the matter and have given another look at the matter and our 
findings are that the view taken by the High Court is justified. However, one 
aspect needs to be noticed. The High Court need not have stated that the first 
respondent is entitled to the relief even on the basis of adverse possession. 
We propose to examine this aspect. · 

7. The case advanced by the appellants is that one Arabian saint 
Mahabari Khandayat came to Bijapur around the 13th century, acquired 
certain properties (suit property) and constructed "Mecca Mosque" which is 
under the management of the lineal descendants of the said saint; that by 
virtue of notification bearing No. KTW/531/ASR-74/7490 dated 21-4-1976, 
issued by the appellant and the Karnataka Gazette Notification, p. 608/Part 
Vldated 8- 7-1976, they became absolute owners and title-holders of the suit 
property; that pursuant to the circulars dated 8-6-1978 and 22-1-1979, the 
Deputy Commissioner of the districts were instructed to hand over 
possession of an~ wakf properties that are und~r . the possession of any 
government department; that by virtue of the said circular the Assistant 
Commissioner, Bijapur held enquiry under Section 67 of the Karnataka Land 
Revenue Act, 1964 ·and arrived at the conclusion that the suit property is a 
wakf property; that the alleged acquisition by the respondent itself is a 
concocted story; that the notification and the gazette publication itself is a 
notice to al! concerned and the respondent failed to reply to this notice; that 
the original suit is bad by limitation; that the original suit itself is not 
maintainable since there is no. notice under Section 56 of the old Wakf Act; 
that the plea regarding title of the suit property by the.respondent and the plea 
of adverse possession is mutually exclusive; that, therefore, the appeal is to 
be allowed. 
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784 SUPREME COURT CASES (2004).10 sec 
8. Pertaining to the ownership claim of the appellants over the suit 

properly there is no concrete evidence on record. The contention of th(i • 
appellants that one Arabian saint Mahabari Khandayat came to India and, a 
built the Mosque and his Iineal descendants possessed the property, car1n9t be 
accepted if it is not substantiated By evidence and records. As far as a title 
suit of civil nature is concerned, there is no room for historical facts and 
claims. Reliance on borderline historic al facts will lead to erroneous 

'conclusions. The question for resolution herein is the factum of ownership, 
possession and title over the suit property. Only admissible evidence and b 
records could be of assistance to prove this. On the other hand, the 
respondent produced the relevant copy of the Register of Ancient Protected 

. Monument5 maintained by th~ Executi1i1e Engin~~r in chnge. of.the ancient 
monuments (Ext. P-1) wherein the suit property is mentioned and the 
Government is ref erred to as the owner. Since the maimer of acquisition is 
not. ·under challenge, the. entry in the Register of Ancient Protected c 
Monuments could be treated as a valid proof for their case regarding the 
acquisition of suit property under the appropriate. provisions of the Ancient 
Monuments Act. Gaining of possession could be either by acquisition Or by 
assuming guardianship as provided under Section 4 thereof Relevant extracts 

·, of Ext. P-2, CTS records fortify their case. It shows that the property stands 
in the name ·Of the respondent. Moreover, the evidence of Syed .Abdul.Nabi d 
who is the power-of-attorney holder (of Defendants 2-A and 2-B in the 
original suit) shows that the suit property has been declared as a protected 
monument and there is a signboard to this effect on the. suit property, He also 
deposed that. the Government is in possession of the suit property and the 
Government at its expenditure, constructed the present building in the suit 
property. On a conjoint analysis of Exts. P-1, P-2 and deposition ofSyed e 
Abdul N abi, it could be safely concluded· that the respondent is in absolute 
ownership and continuous possession of the suit property for the last about 
one century. Their title is valid. The suit property is government property and 
not of a wakf character. 

9. The old Wakf Act is enacted "for the better administration and 
supervision of wakfs". Under Section· 4 of the old Wakf Act, Survey 
Commissioner(s) could only mat~ a " .... ~urvey of will ~ro~ertieg exi~tH\g 111 
the State at the date of the commencement of this Act". The Wakf Board 
could exercise its rights only over existing wakf properties. Since the suit 
property itself is not an existing wakf property the appellant cannot exercise 
any right over the same. Therefore, all the subsequent deeds based on the 
presumption that the suit proP,erty is a wakf property are of no consequence g 
in law. The notification bearing No. KTW/531/ASR-7417490 dated 21-4- 
1976, issued by the appellant and .the Karnataka Gazette Notification, 
p. 608/Part VI dated 8-7-1976. is null and void. The same is liable to be 
deleted. In view of this, the aspects relating to treating gazette notification. as 
notice and limitation need not be looked into. As regards the compliance with 
notice under Section 56 of the old Wakf Act, the High Court based on 
evidence and facts ruled that the same is complied with. This is a finding of ti 
fact based on evidence. 
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2 (1993) 4 sec 375 
3 · (1997) 1 sec 567 
4 (1996) s sec 128 
5 {1995) 6 sec 523 

h 
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10. Now we will turn to the aspect of adverse possession in the contextof 
the present case. The appellants averred that the plea of the respondent based 

a on title of the suit property and the plea of adverse possession are mutually 
exclusive, Thus finding of the High Court that the title of the Government of 
India over the suit property by way of adverse possession is assailed. 

11. In the eye of the law, an owner would be deemed to be in possession 
of a property so long as there is no intrusion. Non-use of the property by the 
owner even for a long time won't affect his title. But the position will be 

b altered when another person takes possession of the property and asserts a 
right over it. Adverse possession is a hostile possession by clearly asserting 
hostile title in denial of the title of the true owner. It is a well-settled principle 
that a party claiming adverse possession must prove that his possession is 
"nee vi, nee clam, nee precario", that is, peaceful, open and continuous. The 
possession must be adequate in continuity, in publicity and in extent to show 

c that their possession is adverse to the true owner. It must start with. a 
wrongful disposition of the .rightful owner and be actual, visible, exclusive, 
hostile .and continued over the statutory period. (See S.M. Karim . v. Bibi 
Sakina), Parsinni v. Sukhi2 and D.N. Venkatarayappa v. State of Kamatalcat.y 
Physical fa.ct of exclusive possession and the animus possidendi to hold as 
owner in exclusion to the actual owner are the most important factors that are 

d to be accounted in cases of this nature. Plea of adverse possession is not a 
pure question of law but a blended one of fa.ct and law. Therefore, a person 
who claims adverse possession should show; (a) on what date he came into 
possession, (b)what was the nature of his possession, (e) whether the factum 
of possession was known to the other party, (d) how long his possession has 
continued, and (e) his possession was open and undisturbed. A person 

e pleading adverse possession has no equities in his favour. Since he is trying 
to defeat .the rights of the true owner, it is for him to clearly plead and 
establish all facts necessary to establish his adverse possession. [Mahesh 
Chand Sharma.t Irn ) v. Raj Kumari Shamia4.] 

12. A plaintiff filing a title suit should be very clear about the origin of 
title over the property. He must specifically plead it. (See S.M. Karim v. Bibi 
Sakina' .) In P Periasami v. P Periathambii this Court ruled that: (SCC 
p. 527, para 5) 

"Whenever the plea of adverse, possession is projected, inherent in 
'the plea is that someone else was the owner of the property," 

' The pleas on title ~d adverse possession are mutually inconsistent and the 
, ' ' latter does not.begin to operate until the former is renounced. Dealing with g 
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h 6 (1996) 1 sec 639 
t From the Judgment and Order dated 7-8-1998 of the Patna High Court in CrL A No. 424 of 

1986 

STATE OF BIHAR Respondent. 
Criminal Appeal No. 587. of 1999l, decided on October-t, 2004 

A Criminal Trial .........: Circumstantial evidence - When can conviction be 
based on - Principal fact can be inferred from the chain of circumstances 
- Circumstances must be proved beyond reasonable doubt and must be 
shown to be closely connected with the principal fact - Chain ·of 
incriminating circumstances must be consistent only with the hypothesis of 
guilt of the accused 

B. Penal Code, 1860 - Ss. 302/34 ---- Circumstantial evidence -:­ 
Accused's abscondence is a vital circumstance __: Falsity of defence plea: ' 
provides an additional· link to the chain of incriminating circumstances - · 
Held, incriminating circumstances proved . by prosecution conclusively g 
established commission of murder' by accused-appellants --- Hence their 
conviction upheld 

A woman was found dead in her husband's house. The prosecution case was · 
based on circumstantial evidence. The circumstances which were pressed into 

Versus 

(2004) 10 Supreme Court Cases 786 
(BEFOREARI.J1T PASAYAT AND C.K. THAKKER, JJ) 

USMAN M!AN AND OTHERS Appellants; e 

786 SUPREl'vili COURT CASES (2004) 10 sec 
Mohan Lalv. Mirza Abdul Gaffarb that is similar to the case in hand, this 
Court held: (SCC pp. 640-41, para 4) 

"4. As regards the first plea, it is inconsistent with the second plea. a 
Having come into possession under the agreement, he musr disclaim his 
right thereunder and plead and prove assertion of his independent hostile 
adverse possession to the knowledge of the transferor or his successor in 
title or interest and that the latter had acquiesced to his illegal possession 
during the entire period of 12 years i.e. up to completing the period his 
title by prescription nee vi, nee clam, nee precario. Since the appellant's b 
claim is founded on Section 53-A, it goes without saying that he admits 
by implication that he came into possession of land lawfully under. the 
agreement and continued to remain in possession till date of the .suit, , 
Thereby the plea of adverse possession is not available to the appellant." 

. 13. As we have already found, the respondent obtained title under the 
provisions of the Ancient Monuments Act. The element of the respondent's c 
~M~MSi~t\ 6f rM ~uH .pr6perty to the exclusion of the appellant wltH the 
animus to possess it is not specifically pleaded and proved. So are the aspects 
of earlier. title of the appellant or the point of time. of disposition. 
Consequently, the alternative plea of adverse possession, by the respondent is 
unsustainable. The High· Court ought not to have found the case in their 
favour on this ground. . d 

.14. In the result, these appeals stand dismissed. 

SCC Online Web Edition, Copyright ©12019 
Page 8 Thursday, October 3, 2019 · 

~~;1,~~~~=~~;c;~~~~~~=-------~---~--------~---------(§2 
fJJ(f](C® 
f Q NL I N E 1'° 
True Prinf 

www.vadaprativada.in

www.vadaprativada.in



t From the Judgment apd Order dated 30-9-1986 of the Madhya Pradesh High Court in Second 
Appeal No 460 of 1975 

h 

g 

e 

d 

Versus 
MIRZA ABDUL, GAFFAR AND ANOTHER Respondents: 

•.. Civil Appeal No. 4485 of l 986f, decidedon December 12, f995 . 
A Transfer. of Property Act, 1882 - S. 53·A -.,. Past performance ~ 

Doctrine of, must -be based on specific pleading of readiness .and willingness to 
perform own part' of the contract - Plea based· on S. 53-A available only by 

· way of defence .~ Possession of land obtained by appellant pursuant to an 
agreement of sale by paying part consideration~ Suit for specific performance 
of th~ contract dismissed and becoming final - No specific pleading made by 
appellant that he was ready and willing to perform 'his part of the contract by 
paying remaining consideration, nor payment of .the remaining consideration 
made by him - Land sold outto respondent - Held, appellantnot entitled to 
retain possession of the land under S. 53-A - But since appellant remained in 
possession under an .agreement, respondent not entitled to any damages - 
Specific Relief Ad, 1963, S. 16(c) · · · 

· Held: , 
\yhen the transferee seeks to avail of Section 53-A to retain possession of the 

property which he had under the contract, rt would be incumbent upon the transferee 
to plead and prove his readiness and willingness to perform his part of the contract. 
Under Section J 6(c) of the Specific Relief Act also the plaintiff must plead in the 
plaint, his readiness and willingness from the date of the contract t1JJ the date of the 
decree. The plamtrff who seeks enforcement of the agreement is enjoined to establish 
the same. In a suit for possession filed by the respondent, successor-in-interest of the 
transferor as a subsequent purchaser, the earlier transferee must plead and prove that 
he rs r~ady and willing to perform his part of the contract so as to enable him to 
retain his possession of the immovable property held under the agreement. In this 
case except 'vaguely denying that he was not ready .and willing to perform his part, 
he didnot specifically plead it. (Para 6) 

In the earlier proceedings before the Taluk Board, the appellant had admitted 
that he paid only Rs 500 out of the total consideration of Rs 1000. Thus he did not 
discharge hi:, part of the contract to the owner, t.e., did not pay Rs 1000 before the 
land was soJd to the respondent' nor ct1d he deposit the amount when the SUH was 
filed nor did he offer payment. Therefore, the appellant is not entitled to retain 

c 

Appellants; 

(1996) 1 Supreme Court Cases 639 

(BEFORE K. RAMASWAMY AND B.L. HANSARIA, Jl) 
MOHAN LAL (DECEASED) THROUGH HIS LRS. 

KACHRU AND OTHERS 

tr 

eligible candidate as a Professor .as expeditiously possible within 6 weeks 
frorri the date of receiving this order. Consequential thereto, appointment on 

a, 
0, 

regular basis to the post of Director should be made. We are informed that 
Dr (Mrs) Hirn Kumar has already been made in-charge Director. She would 
w9n\iml~ 1:1ntil ti, regµlar in1rurn~ynt takes chqr3i;r as ·fl Director, 

19. The appeal is accordingly disposed of. No costs. 

639 MOHAN LAL v MIRZA ABDUL GAFFAR 
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d 
Advocates who appeared in this case : 

S K Gamblur, Advocate, tor the Appellants; 
B S Banthia, Advocate, tor the Respondent). 

ORDER 

1. This appeal by special leave arises from the judgment and decree 
the Madhya Pradesh High Court in Second Appeal No. 4601 of1975 rpade ,~n 
(sic) 30, I 986, ··· · -c---- - · · · 

2. It is not necessary to. elaborate all the factsin detail. Suffice it to state e 
that the appellant had come into possession of the suit-lands pursuant to an 
agreement of sale dated 8-3-1956. He paid part consideration of Rs 500 and 
obtained possession of the lands. Subsequently, the respondent purchased the 
lands by sale deed dated 23-3-1960. In. the meanwhile, the appellant's suit 
for specific performance of the contract for sale was dismissed and became 
final. The respondent filed the suit for possession which has given rise to 
this appeal. The trial court decreed the suit. On appeal, it was reversed and 
dismissed. In second appeal, the High Court set aside the judgment and 
decree of the appellate court and restored the decree of the trial court Thus 
this appeal by special leave. 

3. The only question is whether the appellant is entitled td retain 
possession of the suit property. Two pleas have been raised by the appellant g 
in defence. One is that having remained in possession from 8-3~1956, he has 
perfected his title by prescription. Secondly, he pleaded that he is entitled to 
retain his possession by operation of Section 53-A of the Transfer of 
Property Act, J 882 (for short 'the Act'). 

4. As regards the first plea, it is inconsistent with the second plea. 
Having come. into possession under the agreement, he must disclaim his h . 
right thereunder and plead and prove assertion of his independent hostile 

I I 

possessi9n. However, since the appellant has remained )n p9sse~~i9n i,;n¢W th¥ 
agreement ot sale, the respondent is not entitled to claim any damages from him. 

(Paras 7 and 8) a. 
B. Limitation Act, 1963 - Art. 65 - Adverse possession -c.· Plea of, held, 

cannot be sustained when alternative plea for retention of possession· by 
operation of S. 53-A of T.P. Act also made, the first plea being inconsistent with 
the second plea - Inconsistent pleas - CPC, 1908, Or. 6 · 
Held· 

The appellant's first plea of adverse possession is inconsistent with his second b 
plea regarding retentron of possession under Section. 53-A of Transfer of Property 
Act. Having come into possession under the agreement, he must disclaim his right 
thereunder and plead and prove assertion ol his independent hostile adverse 
possession to the knowledge of the transferor or his successor in title 'or interest and 
that the latter had acquiesced to his illegal possession during the entire period ofI 2 
years, i.e , up to completing the period of his title by prescription nee vi, nee clam, 
nee precario, Since the appellant's claim is founded on Section 53-A, he admits by c 
implication that he came into possession of the land lawfully under the agreement 
and continued to remain in possession till the date of the suit. Thereby the plea of 
adverse possession is not available to the appell ant. (Para4) 

R-M/15569/C 
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e 

adverse possession to the knowledge of the transferor or his successor in title 
or interest and that the latter had acquiesced to his illegal possession during 

a the entireperiod of 12 years, i.e., up to completing the period of his title by 
prescription nee vi, nee clam, nee .precario. Since the appellant's claim is 
founded on Section 53-A, it goes without saying that he admits by 
implication that he came into possession of the· land lawfully under the 
agreement and continued to remain in possession till date of the suit. 
Thereby the plea of adverse possession is not available to the appellant. 

b 5. The question then is whether he is entitled to retain possession under 
Section 53-A. It is an admitted fact that suit for specific performance had 
been dismissed and became final. Then the question is whether he is entitled 

·to retain possession under the agreement. Once he lost his right under the 
agreement by dismissal of the suit, it would be inconsistent and incompatible 
with his right to remain in possession under the agreement. Even otherwise, 

c a transferee can avail of Section 53-A only as a shield but not as a sword. It 
contemplates that where any person contracts to transfer for consideration 
any immovable property by writing, signed by him or on his behalf, from 
which the termsnecessary to constitute the transfer can be ascertained with 
reasonable certainty and the transferee has performed or is willing to 
perform his part of the contract, he would be entitled to retain possession 

d and. to continue in possession . which he has already received from the 
transferor so long as he is willing to perform his part of the contract. 
Agreement does not create title or interest in the property. Since . the 
agreement had met with dismissal of the suit his willingness to perform his 
part of the contract does not arise. · · · - - · · 

. .6. Even otherwise, in a suit for possession filed by the respondent, 
successor-in-interest of the transferor as a subsequent purchaser, the earlier 
transferee must plead and prove that he is ready and willing to perform his 
part of. the contract so as to enable him to retain his possession of the 
immovable property held under the agreement. The High Court has pointed 
out that. he has not expressly pleaded this in the written statement. We have 
gone : through the written statement. The High Court is right in its 
conclusion. Except vaguely denying that he is not ready and willing to 
perform hig part, he did not gpecifically pli!!ad iL Under Section 16(l') of 
Specific Relief Act, 1963, the plaintiff must plead in the plaint, his readiness 
and willingness from the date of the contract till date of the decree. The 
plaintiff who seeks enforcement of the agreement is enjoined to establish the 
same. Equally, when the transferee seeks to avail of Section 53~A to retain 
possession of the property which he had under the contract, it would also be 
incumbent upon the transferee to. plead and prove his readiness and 
willingness to perform his part of the contract. He who comes to equity must 
do equity. The doctrine of readiness and willingness is an emphatic way of 
expression to establish that the transferee always abides by the terms of the 
agreement and i~ willing to perform his ·part of the contract. Part 
performance, as statutory right, is conditioned upon the transferee's 
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T Ff6trl !he JudgiTI'enl and Order dated 3-5-1995 oP the Calcutta J.l1gh ~ourt IO ~ ~) ~o l-:t1 of 
1993 

h 

(1996) 1 Supreme Court Cases 642 

(BEFORE S:C..AGRAWALANDG.B. PATTANAIK, JJ.) 
RESERVE BANKOF INDIA AND OTHERS Appellants; d 

Versus 
PEERLESS GENERAL FINANCE AND 

INV,f;~TMtNT \;OMPANY LTD. 
AND ANOTHER Respondents. 

Civil Appeal No. 37 ofI 996 \, decided on January 4, ~ 996 e 
A. Reserve Bank of India Act, 1934 - S. 45-K(3) - Enabling provision - 

Empowering RBI to issue directions "in respect of any matters relating to or 
connected with the receipt of deposits" - Scope of power - Residuary Non· 
Banking Companies (Reserve Bank) Directions, 1987 - Para 4-A (as inserted 
by Notification dated 19·4·1993) .._ Prohibiting non-banking company to. take · 
from depositors/subscribers "any amounts towards processing or maintenance 
charges ... for meeting its revenue expenditure" - Held, Para 4•A intra vires 
S, 45~1\:(3) -= It mks to prevent ~mion of th@ dtreetiens contlline~ in. Ji!lPM 6 
and 12 of the same Directions - Such ancillary or incidental power is covered 
by the enabling power contained in S. 45-K(3) -Administrative Law - Ultra 
vi res 

B. Interpretation of Statutes - Particular statutes/provisions - Enabling 
provision - Should be construed so as to subserve the purpose for which itis 
enacted - It implies power to do everything indispensable for carrying out t}ie g 
purpose 

C. Interpretation of Statutes - Words and phrases _, 'Includes' - 
Inclusive phrase may be used by way of abundant caution 

c 

continuous willingness to. perform his part of the contract in terms 
covenanted thereunder. 

7.In the earlier proceedings before the Taluk Board, the appellant had a 
admitted that he paid only Rs 500. He pleaded in the written statement that 
consideration is Rs 1000. Inother words, he did not discharge his part ofthe 
contract to the owner, i.e., did not pay Rs 1000 before the land was sold to 
the respondent nor did he deposit the amount when the suit was filed nor tjid 
he offer payment. · 
. 8. We are, therefore; ofthe view that the High Court' is right in _its b. 

, cQnc~risli;m thi;tt thy appellant is h9t cntitl~d, tli milin poBscssion. However, 
since the appellant has remained in possession under the agreement of sale, 
the respondent is not entitled to claim any damages from him. · 

9.: The appeal is accordingly dismissed but in ·the facts and 
circumstances of the case without costs. 
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t From the Judgment and Order dated September 21, .1982 of the Punjab and Haryana 
Hil?h Court in R.S.A. No. 1822of1973 

h 

Appellants; 

(1993) 4 Supreme CourtCases 375 
(BEFORE KULDIP SINGH, M.M. l;>UNCHHI A.ND 

K. RAMASWAMY, JJ.) 
PARSINNI(D,EAD) BYLRS. AND OTHERS 

Versus 
SUKHI AND OTHERS Respondents. 

CivilAppeal No. 114 of 19871, decided on September 15, 1993 
· Limitation .Act, 1963 - Art. 65 - Adverse possession ,.;..... Test - 

Pogs~ssion must be pe1weful, open imd continuous ~·Burden of proof on the 
party elaimlng ..,...... Pursuant to division of estate of deceased owner by metes 

g and bounds, appellant daughters getting possession of a part of the land ~ 
Mutation record showing that the land was left for appellants' enjoyment till 
their.marriageor death, whichever earlier - But even after their marriage, 
appellants remaining in possession and enjoyment of the land for over 30 years 
without any let or hindrance by leasing to tenants and continuous entries. in 
revenue records showing them as owners - Respondent heir thereafter filing 

e 

· 17. In the instant case, even that 80 per cent of the estimated 
compensation was not paid to the appellants although Section 17(3-A) 

a required that it should have been paid before possession of the said land 
was taken but· that does not mean that the possession was taken illegally 
or that the said land did not thereupon vest in the first respondent. It is, at 
any rate, notopen to the third respondent, who, as the letter of the Special 
Land Acquisition Officer dated June 27, 1990 shows, failed to make the 
necessary monies available and who has been in occupation of the said 

b land ever since its possession was taken, to urge that the possession was 
taken illegally and that, therefore, the said land has not vested in the first 
respondent and the first respondent is under no obligation to make an 
award. 

' 18. There is ho merit whatsoever irl the submission that compensation 
c · can he awarded to the appellants under· Section 5. Section 5 postulates 

' payment of compensation for damage done to land .during the course of 
surveying it and doing all other acts necessary to ascertain whether it is 
capable of being adapted for a public purpose. Section 5 has . no 
application to the instant case. . . 

19. In the result, the appeal is allowed. The judgment and order under 
cl appeal is set aside. The Rule is made absolute and the first and second 

respondents are directed by a writ of mandamus: to make and publish an 
award in respect of the said land within twelve weeks from today. 

20. The third respondent shall pay to the appellants the costs of the 
appeal quantified in the sum of Rs 10,000. 
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suit for declaration that they were owners of the land - ·Appellants· clabn.ing 
adverse possession on the basis of the revenue records - Held, drum· 
sustainable 
Held: 

Possession is prirna facie evidence of title. Burden of proof lies on theparty 
claiming adverse possession. He must plead and prove that his possession must be 
'nee vi, nee clam, nee preeario' i.e. peaceful, open and continuous.The possession 
must be adequate, in continuity, in publicity and in extent to .show that their 
possession is adverse to the true owner. . · . (Para S) 

When the appellants claimed title to the suit lands it is sufficient for them to 
show that their possession is overt and without any attempt at concealment so that 
the respondents against whom time is running, ought, if to exercise due vigilance to 
be aware ofwhat is happening. The possession of the appellants was adverse to the 
respondents inasmuch as the appellants ever since their marriage continued to 
remain in possession and enjoyment of the property in derogation of the right.title 
and interest hitherto held by the respondents. When they openly and to the 
knowledge of the respondents continuously remained if} possession and enjoyment 
and the entries in the revenue records established that their possession· and 
enjoyment was as owners, the consent of the respondents initially given to remain 
in possession till their marriage or death whichever was earlier does not prevent 
possession being adverse after their marriage. The test is whether the appellants are 
able to show that they held lands for themselves and if they did so the mere fact 
that there was ac9uiescence or consent at the inception pn the part of the 
respondents make no difference. Since possession and enjoyment of the appellants 
was to the exclusion of the respondents' brothers, for well over 30 years it is proved 
that the appellants were in possession and enjoyment openly and continuously in 
assertion of their right as owners. The entries in the revenue recorded continuously 
for 30 years would corroborate their plea of adverse possession and militates 
against the. claim of the title of the respondents. The view that the respondents 
continued as co-owners and that, therefore, they were not excluded and that '. the 
possession of the appellants were not adverse· to the right of the respondents cannot 
be accepted as female heirs in pre-existing law were not co-owners, Therefore, the 
appellants have perfected their title to the land in question by prescription and.the 
rnit jg bmed by 1imit9.tion Uf\DU Artie]~ 6~ M th~ S~hedule lo the Limilalion Act. 

(Pata 5) 
Appeal allowed R-M/12415/C 
Advocates who appeared in this case : 

V.C. Mahajan, Senior Advocate (Ms S. Janani, Advocate, with him) for 'the 
Appellants; 

K.K. Gupta, Advocate, for.the Respondents, . 
The Judgment of the Court was delivered by 

K. RAMASWAMY, J.- The appellants/defendants' appeal by special 
leave arises against the judgment and decree of the Punjab & Haryana 
High Court in . Regular Second Appeal No. 1822 of 1973 dated 
September 21, 1982. The respondents filed a suit for declaration of title to 
and for possession of 53 kanals 12 marlas from the appellants, The trial 
¢9Yrt in fil' NQ, 40 diBnliBBcd the Buie The Addl. District Judge, BMnil:i 
reversed the decree of the trial court and decreed the suit in Civil Appeal 
No. 121 of 1965 by judgment and decree dated November 48, 1973>The 
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PARSINNI v. SUKHI (K. Ramaswamy.il.} 377 
High Court confirmed the appellate decree: One Wazira Singh died 
survived by three $On~ Sukhi. Surjun and Saman through hie first wife. 

a Mahl a Singh son and Parsinni and Chinto two minor daughters through 
his second wife. Wazira had died on November 5, 1984 B.K. Parsinni is 
defendant 1 .. and Chinto died leaving behind her children defendants .2 
toS. From the evidence it would be clear that, after the death of Wazira, 
there was a division of the properties by metes and bounds and 53 kanals 
12 marlas were left in the possession of Parsinni and Chinto for their 

b enjoyment. The Mutation No. 1722 Ex. P-8 on 10.2.85 B.K. discloses that 
they shall remain in possession and enjoyment till their marriage or death 
whichever is earlier. Their marriage took place between 1990-91 to 1994- 
95, B.K. It is not in dispute that even thereafter for well over 30 years, the 
appellants continued to remain in possession and enjoyment as owners to 
the exclusion of the respondents Sukhi and other heirs who asserted their 

c title for the first time in 1963 by filing the suit for declaration that they are 
the owners of 135 kanals 6 marlas including 53 kanals 12 marlas, situated 
in .Bihla village. We are concerned only with 53 kanals and 12 marlas in 
this appeal. 

2. It is the case of the respondents that 53 kanals 12 marlas continued 
to remain in their possession and enjoyment. Parsinn! and Chinto were 

d never in possession and enjoyment. For thefirst time they came across, 
after a suit filed by them in the court of the Sub-Collector against the 
tenants for recovery qf the rents and decree thereon was passed in their 
favour, that they are asserting their rights as owners of the property. 
Therefore, the above suit initially was filed for declaration of the title and 
for.injunction and later converted to reliefof possession. 

e . 3. The· trial court found that ever since the demise of Wazira the 
appellants remained in possession and enjoyment. After the suit they 
became separated. They remained in possession as owners and they 
perfected their title by prescription, after their marriage, for having been in 
possession. for more than 30 years. The suitwas also held to have been 
barred by limitation. Accordingly it dismissed the suit. The appellate court 
reversed the decree holding that the revenue entries disclose that the 
appellants remained in possession as owners along with their brothers and 
no. specific share was given. Therefore, they did not acquire any separate 
right. The respondents claimed possession and proprietary right therein 
and entries in revenue records do not disclose their having lost their title 

g for more than 12 years. Therefore, they became owners of the land and 
remained owners and possession being not adverse the appellants did not 
acquire title by prescription. The High Co.urt without adverting to the 
question of adverse possession, confirmed the appellate decree. . 

· 4. The sole question that emerges is whether the appellants have 
perfected their title by prescription. By Article 65 of the Schedule to the 

h Limitation Act, 1963 for short 'the Act' for possession of immovable 
property or any interest thereinbased on title, 12 years' period begins to 
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378 SUPREME COURT CASES .· .. (1993) 4SCC 
run when the possession of the defendant becomes adverse.to the plaintiff. 
As stated. earlier, on the demise of Wazira Singh, mutation was effected 
and sanctioned by the authorities that Parsinni and Chinto, daughters of 
Wazira Singh came into possession of 53 kanals 12 marlas of the suit 
property. They, being unmarried minor daughters, under. law they are 
entitled to maintenance til1 they are married and in lieu thereofthe 
property was given and they remained in possession and enjoyment ofthe 
lands. They were married in 1991-92 .and 1994-95 B.K. Thereafter the 
respondents, as per the .entries in revenue records, had right to claim 
possession from the appellants but they did not do so. On the other hand 
the appellants remained in possession and enjoyment without any let or 
hindrance; the continuous entries in revenue records show them·. as ' 
owners. They are in enjoyment by leasing the lands to the tenants as ' 
evidenced by the judgment and tile decree of the Revenue Court to the 
exclusion of the respondents. It would show their open assertion oftheir 
(')Wn ri~ht Thtre was no attempt to take possession of the land· by 'the 
respondents. Even after consolidation also the lands remained in their 

· possession and enjoyment and they continued to be recorded as owners. 
5. The appellants claimed adverse possession. The burden 

undoubtedly lies on them to plead and prove that they remained. in 
possession in their own right adverse to the respondents. In fact.they have 
pleaded and succeeded and the trial court accepted the pleafinding thus: 

"The defendants 1 to 5 were accepted as owners to the extent of 
l/3rd share in the estate of Wazira and they continued to hold their 
shares as such owners till the present . day. There is absolutely no 
material on record to show that the plaintiffs were the owners or 
shared with the ownership _of defendants l to 5. The oral d~pQiiHiOn,of 
Surjan Singh carried little weight, evidence is contradicted by 
Mahla Singh, DW 1 who had an interest in the suit land to the. same 
extent as the plaintiffs .... Even. if it be assumed that the ownership of 
the daughters of Wazira was valid till their marriages .and even .then 
the ownership of both Parsinni and Chinto or her heirs continued till 
the present day and on· their marriage the rights of the daughters, .. if 
were extinguished, they still continued to hold as owners of the suit 
land and after as many as 30 years they certainly have becomefull 
owners by prescription. 

The-entries Exs. P-3, P-4 are sufficient to show that the plaintiffs 
were excluded fr?m the ri~ht of ownership by the daughters and since 
no steps were taken for a number of years the right is time-barred.''· 

The District Judge proceeded on the premise that the respondents 
continued as co-owners and that, therefore, they were not excluded .. The 
possession of the appellants were not adverse to the right of the 
respondents. We find it difficult to acceptthe said finding. Female heirs in 

· pre-existing law were not co-owners. Possession is prima .facie evidence 
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PARSINNI v. SUKHI (K. Ramaswamy, J.) 379 
of.title. Party claiming adverse possession must prove that his possession 
must be 'nee vi, nee clam, nee precario' i.e. peaceful, open and 

a continuous. The possession must be adequate, in continuity, in publicity 
and in extent to show that their possession is adverse to the true owner. 
When the appellants c1aimed title to the suit lands it is sufficient for them 
to -show that their possession is overt and without any attempt . at 
concealmentso that the respondents against whom time is running; ought, 
if to exercise due vigilance to be aware of what is happening. The 

b possession of the appellants was adverse to the respondents inasmuchas. 
the respondents (sic appellants) ever since the marriage of the first 
appellant and her sister Chinto continued to remain in possession and 
enjoyment of the property in derogation of the right, title and interest 
hitherto held by the respondents; When they openly and to the knowledge 

c ofthe respondents continuously remained in possession and enjoyment 
and the entries in the revenue records establish that their possession and 
enjoyment is as owners, the consent of the respondents initially given to 
remain in possession till their marriage or.death whichever is earlier does 
not prevent possession being adverse after their marriage. Without any let 
Or hindrance they remained in possession and enjoyment excluding the 

d respondents from sharing the usufruct from those lands. The test is 
whether the appellants are able to show that they held lands for 

· themselves and ifthey did so the mere fact that there was acquiescence or 
consent at the inception on the part of the respondents make no difference. 
Since possession and enjoyment of the first appellant and her sister Chinto 
was to the exclusion of the respondent-brothers, for well over 30 years it 

e is proved that the appellants were in possession and enjoyment openly and 
continuously in assertion of their right as owners. The. entries in the 
revenue recorded continuously for 30 years would corroborate their plea 
ofadverse possession and militates against the claim of the title of the 
respondents. The plea that the appellants were never in possession and 
enjoyment is belied by the entries in the revenue records. The suit was 
filed in 1963. asserting their rights as owners for the first time by which 
date the appellants have perfected their titles by prescription. The High 
Court did not advert to this aspect of the matter. Therefore, we have .no 
hesitation to hold that the appellants have perfected their title to the 53 
kanals 12 marlas by prescription and the suit is barred by limitation under 

g Article 65 ofthe Schedule to the Act. The. appeal is accordingly allowed, 
the decree of the High Court arid that of the first appellate court are set 
aside and that of the trial court is restored. No costs. · 
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M AN JIT KAUR & ORS. Respondents 
CORAM: ARUN·MISHRA; S. ABl)LJL NAZEER AND M.R. SHAH, JJ. 

Judgment,dated August 7. 2019 in C.A. No. 7764 of2014 with SLP(C) Nos. 83.12·8333 of20l4 {Ra·dlnH.:rishna 
Ret1d~1 (DJ Th111W~·h LIQ~. v~ C, AY)·avoo & Ors.). . .· ' '. 4S 

. 473 
Appellants 40 

2019( i {}) SCA Lg:. .. , . . . . 
RA VINDSR .KAUR GREWAL & ORS. vs 

35 

32. No doubt from the evidence of PW9, 
it appears that Exh, 64 MLC information 
accidental burn history is mentioned. It would 
not show that such statement. was made by 
the deceased and it would have ordinarily 5 
emanated from those accompanying her:' 
BURN IN/VRIES ONAPPELLANT AND 
HIS SONS. .. I 

. 33. Then there remains 01tly one aspcc: 
to be considered .narnelv the burn injujics /() 
suffered by the appcl Ian~ and his two s~ns. 
We are of the view that the 'burn injuries 
suffered by the appellant and. the two sons 
are reconcilable with the prosecurion version 
of homicide committed by the appellant. The l5 

1 

appellant was drunk, he poured.kerosene. Tire 
deceased in a naturai.responseto the injuries 
would be frantic and. her reaction would bring 
her into Close contacts with others in a small 
rD<?ni including the appellant and their children. 20 
No doubtthe trial Court hasreasoned that the 
appellantmight have tried subsequently for 
extinguishing the fire. The appellant stands 
squarely implicated by the dyi11g declaration. 
Theunambiguous words'canre fror» the mouth 2S 
of his deceased wife who cannot be expected 
to Ue as she would be consc\mis1.that she would 
have to meet her maker with a lie in her 
mouth. We sec no merit in the appeal. The 
appeal will standdismissed.As.the appellant 30 
has been released on ba: 1 underorders oftl1 is 
Court, we direct;thattl~c bail bond.of the 
a pp.el !ant be cancelled and appellant shaH be 
taken inti) custody to.s,crve outthe remaihing 
sentence. 

de<;Cas~d had told him that the lamp has fallen 
and due to which she burnt. The trial Court has 
1iot reposed confidence in this evidence. 
Likewise, the High court did not find it fit to 
repose confidence inhis evidence. DW l has 
not been be! ieved by two courts .. Com ing to l) W 

I I . 

2, the cousin brother of the appellant, he also 
stated in ch ief examination that the' doctor asked 
how th~' deceased .was burnt. Ti1e. deceased 
mentioned that the la111phad fallen and the quilt 
burnt and then she burnt, Even when they went 
to the referred hospitalth is version was.repeated 
in his evidence. He also stated that both the arms 
of the appellantwere burnt and the sons also 
sustained burn ii~urfos. Further lie deposed that 
appellant mentio11ed that while extingu ishingfire 
he sustained burn injuries. In his cross 
examination he stated that there are 15 houses 

· between his house and appellant. His house is 
in another lane. In the jeep it is stated that the 
deceased did not tell anything to anybody. 

30. He says it is not true that neither he nor 
anybody else were notalong with the deceased at 
the time o'f treatment given by doctor. Hefurther 
says that <ti that time there \11as smell of kerosene 
and bw·1~ing qf clothes Ji~o11i the. body of the 
deceased, He says d1at it is not' true that he. had 
told the po! ice that the deceased told him that she 
burnt due to fa11 of lamp. In cross examination by 
the prosecutor he says that at the time ofstaternent 
he has not stated rhatthe deceased fold i1im that 
she burnrdue to the fall.of lamp. 

31. The version of this witness is also 
not believed. Undoubtedly, 11e Is relative 
of the appel I ant. 

RavinderKnur Grewal 1·s Manjl: Kaur '(Mishra . .l.) 
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474 · Ravinder Kaur Grewalvs ~!un;11 l\uw>(/vflshra, .f.J ~ G 
ur~lTATION - LIMITArlON ACT, 1:963 - ARTl~LE ~4 & 65 .- Adver.~sess~on 
__ Nature of title acquired by adverse ·possession - There ts no bar for perfection 
of title by way of. adverse possession whether a person is suing as a plaintiff or 
being sued as a. defendant -'- Suit can be filed by plaintiff on the basis of title 

5 acquired by way of adverse possession or on the basis of possession underArticle 
64 'and 65 of the Limitation Act - Whether a person claiming the title by virtue 
cf adverse possession can maintain a suit under Article 651of the Act, for declaration 
of ~itle and for a permanent injunction seeking protection of his possession restraining 
the defendant from interfering in the possession or for restoration of pcasesston 

10 in case of illegal dlspossesston by a defendant whose title has been exti'nguishe.d 
by vlnue of the plalntlff'. remaining In the adverse possession or irj case o~ 
dtspcsaesslon by some ... other i)e!f'Son - Held, Yes · - .H·.e~d, . . 

• A. De question of lavv involvf19 in ·the ·f3reseAt ma#er-s .;,$ {q.uit.e signifiefHJ( .·Whether 
a person ·claiming the ~it!e by virtue -of adverse possession can maintain a suit ur;der Article, 

J 5 65 of Limitation Ac;t. 19'63 (for short, "tne Act") for aecisretion ot title atid for a permanent · 
injunction seeking the pro(ec(ion o(his possession ther-eby restraining e dtiJfenda.nt- from; 
interfering in the possession or for rest.oration of possession in case of illegal dispossession 
by a defendant whose ~itle has been extinquished by virtue of the plaintiff remaining in, · 
the edversepossession or lt: case of dispossession by 'some.otbet person? In omerwotds, 

20 whether Article 85of me Act only enables a person to set up a plea of adverse possession 
as a shield as a defendaht and such a plea cannot be used as a sword bya plaintiff 
to protect the ooseession of immovable property orto recover it in case of dispossession. 
Whethe( he is remeaiiess: in such a cese? 117 case a person has perfected his title based;' · 
on adverse possession and pmperty is sold by the owner eitet the extioqulsbment of his.· 

?5 title, what is the remedy of q person to avoid sale and interference in oossessict: or Io( 
its resioretion in case oldispossBssion? (Para 1); · 

lj, rhe statute .d~es no: del/ne adverse possession, it is a common law concept, the 
perkx: of which has been pri:3scribed statutorily under tne. law of limitation Article 65 as 

.. 12 years. Law of limitation does not define the concept of adverse possessionnor enywbere 
10 contains a provision that the r:;laintiff cermet 'sue beseo on adverse possess/on. It onty 

deets with limitation to sue and extinguishmei·1t of rights. There may be a case where a 
person who has oertected his title; by virtue of adverse possession is sought to be ousted 
or has been dispossessed by a forceful entry by the owner or by some other person, 
his right to obtatn posseesicn can be resisteo only when the ·person who is'..seeking to 

~5 protect his possession, is able to eno« that he has a/so perfected his title by adverse 
possession for requisite period against such a plaintiff. (Para 48). 

C. Under Article 64 a/so suit can be fi~ed based on the possessory title. Law never · 
intends a person who has perfected titie to be d8prived of filing suit under Arlicle 65 to 
recover possession and to render him remeoiiess. In case ct infringement of any other 

O right at.tracting any other ArtJcle such as in case the land is sold away b'y the 'Owner 'after 
the extinguishment of his title, the suit can ·be filed by a pers'On who has perfected. his 
title by adverse possessionto question· alienation and attempt of dispossession .. (Para 49). 

D. Law.of adverse po$session doos. not qualify only a defendant for the acquisition 
of tiNe by way of adverse posses·sion, it may be perfected by a person who .is filing a. 

5 suit. It only r.estridts a rightofthe own.er to recover possession befor:e the period of limitation 
1iSCA t iW lj 
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fixed for the extinction of bis. rights expires. Once right· is extincutshec: another person \2Y 
acquires prescriptive right which.c;anno,t be defeated by re-entry by the owner or subs(?qu~nt 
acknowledgment or his rights. In 

1~"lUch' 
a case' suit can be filed by a person whose right 

is sought :to be defeated. (Para 50). 
E. In India, the tewrespect possession, persons are not permitted to fake law in their 5 

hands anc;J dispossess a person in possession by force. as observed inLate; Y'ashwant 
Singh (supra) by this Court. The suit can be filed only besed ·on the possessorv. title for 
appropriate relief under the Specific Relief Act by.e person in possession. Artjdes :54 and 
65 both ~re attracted in such cases. (Par~ · 51). . · .. · 

F. There is the: ecquisition of title in favour of plaintiff though it is negative conferral 10 
Of right on extinguishment of the right ot an owner of the property. The right ripened b_y... 

. prescription by his adverse possession is absolute. and on dispossession, he can sue .based 
On 'title' as envisaged in the opening -oen under Article 65 of Ad. Under Article 65, tiu~ 
suit can be filed beset: on 'the tltl? fw {~OYfHY of POBB6oBion within n Y-E.9r~ of 1/W s19ft 
of adverse possession, if any, set up bythe defendant. Othervvise right to recover possession 15 
based on the title is absolute irrespective of limitation in tile absence of adverse possession 
by the defendant 'ror 12. years. The possession es trespesser is not adverse nor long 
possession is synonym with adverse possession, .(Para 53). · · · 

G. In Article 65 in the opening part a suit "for possession of immovable property or 
8ny interest tnerelt: based on title" has been used. Expression "title" woil!d include· the 20 
titre acquired by the plaintiff ~y way of edverse possession. The title is oetteae» by eoverse 
possession has been held in a Catena ot decisions. (Para 54). 

H. W.e are not1inc!ined to accept the submission that there· is no conferral of right 
by adverse possession. Section 27 of Llmitetion Act, 1963 provides for·.extinguishmeht of 
right on the lapse of limitation · fixed ·to institute. a suit for· possession oi; any oropeny, 25 
the right to such property .snel! stand extinguished. The concept of edvetse possession 
as evolved goes beyond it on completion of period and extinguishment of right confers 
the same right on the possessor, which has been extinguished a,nd not more than the: 
For a oecson to sue for possession would indicate that right has accrued to Nm in oresenti 
to obtain it, not intatino. Any property in .Sectioti 27 would include corporeelcr incorporeel 3{) 
property. Article 65 -deels with immovable property. (Para 55). 

I. Possession, is the root; of title and is rig hf like the. property. ·As owrership is also 
of different kio<:is ot viz. sole ownership, contingent ownership, corporeal qwnership, and . 
legal equita·bfe ownership. Limited ownership or limited right to property may be enjosed 
by a holder. What can be ptescriaeol» against is limited to the rights .ot the holder. ·35 
Possession oooiers enforceable righ( under Section 6 of the SpeCific Ri:liel Act. It has 
to be looked in:lo what kind of possession is enjoyed viz. de facto i.e., actual, 'de )ure 
possession', constructive possession, coocurrent possession over a small.portion of:the 
property. ·In ceseme owner is in. svmbotic possession, there is no aisooseezston, there 
can be formal, eX<;fusivs or joint possGssion. ThG }Dint f)fJSS~SMfko-own.er poss'esslon ls 40 
not presumed to be adverse. Personal law also plays a roi« to construe nature of possession. 
(Para 56). 

J. The eoverse oossession requires all the three ciessic reoukemente to -co-exist at 
tne same time, namely, nec-vii.e. ad.equate in continuity, nee-clam i.e., adequate in publicity 
and nec-orecstio te. eoverse to a competitor, in oenistottltte and his ~nowft:dg.e. Visible, 4S 
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Kmtr Grewal vs Manjit Kiuir (Mishra, J.) 476 ©iJ· ti .· . . .. . . . . . . .'· '. . ... ·.'· . 

riotorious qnd peaceful s6 that if the owner does not take care. to know notorious facts, 
knowledge is attributedto him on the basis that but for due diligence he would have known 
it. Adverse ·possession cannot be decrned on a. title which is not pleaded. Animu~possidendi 
under host/le cotoutot title Is required. Trespasser's long possession is not synonym with 

5 adverse possession. Trespasser's possess/on is construed to be on behaffofthe owner, 
the casual userdoes not constitute adverse oossession. The owner can takepossession 
from a trespasser at any point in time. Possessor looks after the· property, protects it 
and in case .of agricU!tLJ(al property b'y and the large concept is .tf;Jat .a:cf.ua/fi/1${ should 
own the la{7d who wbrks by dint of ·his hard .fabour and mekes the lend -cumva&e. The 

Jo legislature :in various· States confers rights based 0/1 possession. (Para 57). 
K. Adverse possession is heritable and uiere ceti be . .facking ct adverse possession 

by two or -more persons as the right ls transmissibl€ one. In our.opinion, /f: centers a 
perfected right which<cannot be defeated on reentry except as provided in Article 65 itself 
Tacking is based on:·the fulfil!ment of cettsin conditions, f.acking maybe by possession 

15 by the purzheser, legate8 or assignee, etc. so as to constitute continuity oi.posseesion, 
that person must be claiming through whom ii.is sought to be tacked, and would depend 
on thekienlity otttie same prop.erty unde'r the same right. Two distinct trespasserscannot 
tec« their possess/onto .Constitute coruerreiot rightby adverse possession for the otesctibed 
period. (Pa'ra 58). . . .. . .. 

:JO C.. We hold that a person inpossession cannot be ousted by another person except 
':by due procedure ~f~~Cl'.:¥ and once 12 years' period of adverse possession is· ov.er: · even 
owner's right to ejeci· him is lost and the poseeseoryowner acquires right, ttne and 'interest 
possessed by the ·.out.going oerson/owner as 'tne case may be : against whom he has 
orescrtcea. In our opinion, consequence is tnetonce the right, title or interest.ls acquired 

25 it can be used as a sword by the plaintiff as well as a shield by the defendant within 
ken of Article 65 of}he Act and any person who has perfected title by way of adverse 
possession, cen file a. suit tor restoration of possession in case of dispossession. In case 
ot dispossession by another person by taking law in his hand a possessory suit can be 
maintained unaet Article 64, even before the ripening of title -by way .()I adverse possession. 

30 8y perfection of title on extinqoisbment ot the owner's title, a person cannot be temealtess. 
In case he has been dispossessed by the owner after having lost the right by adverse 
possession, he can be evicted by the plaintiff by taking the plea of adverse possession. 
Similarly, any other person who might bsve dispossessed the ptaintiff having perfected title 
by way of adverse possession cen a/so be evicted until and unless such other person 

35 has oertectea title against· such a plaintiff -by adverse possession. Simifar{y; under other 
Articles also in case. :Of infringement of any of his rights, a plaintiff who has perfected 
the title by adverse .ooeseeeton., can sue and mair;tain a suit. (Para 59): ·. · 

· M. When we consider the law of adverse posseesion as. has developed vis-e-vis to 
property oeaioeied to public use, courts have been toett: (o confer the right.· by adverse 

40 possession. There' are instances when su{;h pn;wr;rti~~ arfi finfl(OfiGhB<1 upon (j,nd then a 
plea of adverse possession is raised. In Such cases, on the land reservedforpublic utility, 
it is desirable that rights sneak: not accrue. The law of adverse possession. may ceuse · 
harsh consequences, hence, we ar8 constrained to observe. that it would be advisable that 
concerning such properties dedicated to public cause, it is made clear in «ne statute' of 

45 limitation that no rights can accrue by adverse possession. (Para 60). 
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N. Resultantly, wehold that decisions of Gurudwara Sahab v. Gram Pencneye: Vii/age '(!_-JI 
Sirthala (supra)and decision relying on it in State of Uttaral<hand v. Mandir Shi Lakshmi 

. Siddh Maharaj (supra) and Dherempel (deed) through ./,,Rs v. Punjab Wakf E;3oard (supra) 
cannot be said to be laying down the law correctly, thus they are hereby overruled. :We 
hOld tbet plea ot acquisition of title by adverse possession can be taken by plaintiff under 5 
Article 65 of tf.7& Limitation Act and there is no bar under the Limitation Act, 19BJ to 
sue on aforesaid basis in case of infringement of any rights of a p.faintifC (Pere 61). 

Reterrea: .sarangadeva Periya Matam & Anr. vs'Ramaswami9onoar(De9.d) ByLRs. 
I [AIR n~fj $<; 16Q3]i Musumut Chundtebuitee DeRfa-vs Lucbes Debie Cho.wdrain [(1865) 

SCC Online PC: 7]; Balkrish;;m vs Satyapr;akash & O~s. {(2001) 2 SCCA198 :: W01(1) JO 
SCALE 336],· Des Raj and ()rs. vs ijhagat Ram (Dead} By LRs. and Ors, [(2007) 9 
SCC 641 = 2007(3) SCALE 371]; Kshitish Chandra Bose vs Commissioner of Ranchi 
[(1981) 2 SCC 103 = 1981(1) SCALE 521]; Nair Service Society Ltd. vs K.9. Alexander 

·[AIR 1968 SC1165]; Lallu Yashwant .Singh (Dead) By his Legal Representative vsReo 
Jagdish Singh &Ors. [AIR 1968 SC 6~0]; Midnapur Zemlndery CbrripanyL;'ta. vs Naresh 15 
Narayan Roy(AIR. 1924 PC 144]; Yet: Mohammad vs Lexm! Das {AIR 1959 All. 1]; 
somnetn Berman vs Dr. S.P~ Raju & Anr. [AIR 1970SC 846],· Padminibalvs. tangavva · 
& Ors. [AIR 1979'$C 1142]; State of West .Bengal vs The Dafhousi(!3 ln~titute Society 
[AJR 197.Q SC 1778}; Mohammed Fateh Nesib vs Swarup Chand Hukum Chand & Anr. 
[AIR 1948 PC 76J: Gunga Govtnd Mundul & Ors. vs The Collector of the Twenty-Four 20 

· Pergunnahs & Ors. [11 M.1.A.. 212]; S.M. Karim vs Mst. Bibi. Sakina [AIR 1964 SC 
1254]; Manda! Revenue Officer vs Goundla Venkaiah& Anr. [(2010) 2 sec 461 = 2010(1) · 
SCALE 206); State.of Rajasthan vs Herpnoo! Sfngh [(2000) 5 SCC 652:: 2.000(4) SCALE 
336),· Annakill vs· A. Vedanayagafr1 [(2007) 14 sec 308 = 2007(12) SC.AL,E 523],· P. T. 
Munichikkanna 'R~ddy .vs Revemme [(2007) 6 SCC 59 = 2007(6) S<;ALt: 95],' P. T. 25 
Munichikkanna Reddy vs Revemme f(2007) 6 sec 59 = 2007(6) SCAL~ 95]; state of 
Heryene vs 

1 

Mu~~sh Kumar & ors. 1(2611) ;1~ ~ee '4~4 = ·,2011r11t~SC:4.LB. 286],! 
'Fairweather vs St. Marylebone Property Co. Ltd. (1962 (2) AER 288 (HL)]; Taylor vs 
Twinberrow(1930 .. All ER Rep 342 (DC)],• Krishnamurthy vs Setlur (Dead) By LRs. vs 
0. V. Neresimhe Setty & Ors. [(2007) 3 S9C 569 = 2007(3) SCALE 478]; P. T . .10 
Munichikkanna R,eddy vs Revamma 1(2007) 6• SCC 59 = 2007(6) SCALE 95]; To/tee 
Ranch Co. vs Cook [191 U;S. 532, 542 (1903)); Field vs Peoples [180 Ill. 376, 383, 
54 N.E. 304 (1899)]; Bellefontaine Co. vs Niedringhaus [181111. 426, 55 N.E. 184 (1899)]; 
crt. La Salle vs Sanitary otstrtct [260 Ill. 423, 429, 103 N.£. 175 (1913)]i Camp vs Camp 
{5 Conn. 291 (1824)],· Price vs Lyon [14 Conn. Conn. 279, 290 (1841)]; C,o-81 Creek, JS 
etc. Co. vs Eas(Tenn. I. & C. Co. (105 Tenn; 563,- 59 S.W. 634, 636 (19100)],· Lalla 
Hem Cnand vs Lala Pearely Lal & Ors. {AIR 11942. PC 64},' T.lc~borne vs Weif [{1,892) 
67 LT i35]; Taylor vs Twlnberrow [(.1930) 2 K.B. 16); Perry vs Clissold[(1907) AC 73); 
Ram Daan (D.ead) Through LRs.vs Urban Improvement Trust. [(2014)8 SCC 902 = 
2014(9) SCALE 80]; Fairweather vs St. Marylebone PropertyCo. Ltd. [1962 (2) AER 40 
288 (H~)]; Nepen Bala Debi .vs Siti Kanta Banerjee [1910 (8) Ind Cas 41 (DB) (Cal)],· 
Ngasepam /botombi Singh vs Wahengl)am lboha/ Singh & Anr.[AIR 1960 Manipur 
16]; Ahoobucker s/o Shakhi Mahomed Laloo vs Sahibkhatoon [AIR 1949 Sindh 12]; 
Bata Krista Pramanick vs Sheba/ts of Thakur Jogendra Nath. Maity & Ors. [AIR 1919 
Cal. 339]; Ram Chandra Sil & Ors. vs RtJmanmani Dasi & Ors. [AIR.1917 Cal. 469); 45 
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extinguishmcnt of his title; what istheremedy 
of a personto avoid sale rind interference in 
possession or fdr its restoration in case of 
d isposscssion? · . 

2. Historically, adverse possession is a 
pretty old concept o;f law. Itis uscfu l but ofrcn 
criticised concept on the ground that it protects 
and confc1~s rights upon·wrongdoers. The 
concept .of ·adver\se' posse,ssion··appeared in 
the Code ofHamrnurabi appro;dmately 20.00 
years before i:hi"ist ern. Lnw 30 contaiped a 
provision "[fa -chieftain.or a man leaves his 
house, garden, and field ... '. and someone else 
takes possess.ion of his house, ga1~deri and field 

. and uses it for three yea'rs;ifthc first owner 
returns and claims his house, garden, and field, 
it shal I not be given to hi 111, but he. who has 
taken possession 9f it and used it shallcontinuc 
to use it." However, there Was an exception 
to the aforesaidrule: fot' a soldier captured or 
killed in battle an·d the case ofthe juvenile son 
of the owner. ln Roman.Htnes, attached to 
the land, a kind of spirit that W?S nu1iuted by 
ib~ posses5or. Possessor Or user of the land 
was considered to have a greater •:ownership', 

Aruri Mishra, .l. . .. . 
1. The question of lawinvolved in the 

present matters is q(tite significant. Whether 
a person claiming thetitle by virtue of adverse 

25 possession can. maintain a suit under Article 
<55 of Limitation Act, 1963 {for .short, '.'the 
Act") for declaration of title and for a 
permanent injun-ctiop seeking the protection 
of his possession. •.thereby· restraining e 

Jo defendant from inte1'fering in the possession 
or for restoration of possession. In case of 
illegal dispossessionbya defendant whose title 
has been extinguished.by virtue of the plaintiff 
remainingin the adversepossession or in case 

3~' of 9 isp\is~sston byaome ourer person? l1i 
other words.. whether. Article -05 of the Act 
only enables a 'person to. set up a plea of 
adverse possess km as a shield as a de fondant 
and such a plea cannot be used as a sword by 

40 a plaintiff to protect the possession of 
immovable property or to recover it in caseof 

.. <U1~p.osseS§ism.: Whether he is remedlless in 
sL{C'h a case? In case 9- person has perfected 
his title based on adv.<~rse 'possession a1~d ,, 

45 property is soid by the owner after the 

.]() 

478 Ravinder Kaur Grewal vs Muni ii Kaur (Mishra, l.) @ 
$hiromani Gurdwara Perbhendhek Committee, Khosakotla & Anr. vs.Prem Das & Ors. 
{AIR 1933 Lah; 25]; Rangappa.Nayakar vsRangaswami Nayakar [AIR 1925 Mad. 1005]; 
Shaikh Aliinuddin vs Shaikh Salim [1928 IC 81 (PC)]; Pannala/ Bhagirath Marwadi 
vs Bhalyalal Bindrabq.n .Pardeshi Teli {AIR" 1937 Nagpur 281];: Krishna Ram Mahale 

J (D~ad) 8yLRs. vs Shobha Venkat Rao [(1989) 4 sec 131 = 1989(2) SCALF= 424); 
State of U.P. vs Maharaja Dharmander Prasad Singh[(1989) 2 SCC SOS·= 1989(1) SCALE 
106]; Radhamoni Debi vs The Collector of Khulna & Ors. [1900 /LR 27 Ca'/. 943]; 
Somnath Burman vs SiP. Raju [(1969) 3 SCC 129]; Heme]! Waghaji Jetvs Bhikhabhai 
Khengarbh;3i Harijan & Ors. [(2009) 16 SCC 517 = 2008(12) SCALE 697]; T. Anjanappa 

JO vs Somalingapp,a 1(2006) 7: SCC 570 = 2006(8) SCALE 624]; Bhim. Singh & Ors. vs 
Zi/(;3 Singh &,Ors;[AIR 2006 P&H,195]; Stete of Rajasthan vs Mahaveer Qi/Industries 
[(1999) 4 SCO 357= ·f999(2)SCALE 708],· Director of Sett!emsn,ts; A.P;~s.Ni.R. Apparao · 
[(2002) 4 SCC 638 = W02(3) SCALE 122]; Uptron India Limited vs Sham mi Bhan f (1998) 
·5 sec 538 = 1998.(2). SCALE ~86]. .. . : 

. 15 Overruled: Gurudwara Sahab vs Gram Panchayat Village Sirthala [(W14) 1·scc 
669 = 2013(11) SCAL£ 564}; Gurudwara Sahib Sann~uli vs State of P-llnjab [2009,(154) 

. PLR 756],· State .of Uttarakhand vs Mandir Sri l.exmen Sidh Maharaj [(2017) ·9 SCC 
579 = 2017(11) SCALE 380]; Dharampal (Dead) Through LRs. vs Punjab Wakf. Board 
{(2018) 11 sec 449 = 2017(11) SCALE 399]. . 
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attachment which one develops by caring 
cannot be easily parted with. The bundle of 
ingredients constitutes.adversepossess ion. 

3. We have heard learned counsel 
appearing for the parries at length and aiso 5 
the Arnicus Curiae. Shri P.S. Parwaiia and 
ShriHuzefa Ahmadi, seniorcounsel. Various 
decisions ofthis Courtand Privy Council and 
Engfrsh Courts have been citediu which-the 
suit filed i1y Ute ptaiHtiff based 011 adverse 10 · 
pQ~~,Y~$iqn -has be911 i1e1d to be maintaitia;b{c 
for dcclarati:on of .ti~fo and protcctfon onhc 
possession or the restoration of possess·i~n. 
Nature of right acqtiir<!,d > ,by &dvcrse 
.possession ~nd e\1cn ·oth~rwisc as to the right J 5 
to protect possession against .unlawful 
d ispossesskin of the pfaintif(or 'fot~ it:Hcc<wc1y 
in case of iHegal dispossession. · ' 

4. Before dilati11g upon .tt1e issue. it is~ 
nccessaryto rcfcrthe.d\!cision.in•Gw·udwc~,;.a £0 
Salwh V.' Grwn Punclwyut VU!uge, Sirrhafa 
(2014) I SCC-669 in \\1hich this court has 
rdcn-cd. to the decision of thG Punjab and 
Haryana High Court in Durtldwara S.iil,1/J; 
5.'annauli ''· State q/P1.fl?Jah since reported 25 
in (2(}09) 154 [>LR 756, to (.)~1ine that .no 
de~l.aratio11 of title can he soughtby n r{aintiff 
<rn the basis of adverse posses$ion inasmuch 
as adverse possession can be used as a 'Shield 
by a defendant and. not as a sword by a. 30 
plaintiff ll1isCou11whil~ d1r~idii115 ih~ q~1~s\l~n 
gave the only reason by simply obs-crving that 
there is ''110 quarrel'' with theproposition to 
the extent that suit can not be based by i~1c 
plaintiff on adverse possession. fhus, this point 35 
was not co1Hcst-cd i11 Guruc/11.•ara S.ahih v. 
S'tale Gram Panchayut Viltage, Sirtlrala 
(supra) \vb.en this Court expressed said 
opinion. 

5. It is pertinent to me11tion hef:e that 40 _ 
before the aforesaid decision,of this -court, 
th'~r~ W?-S no such liecisklt~;,pf thi's -court 
holding t4,at suit cannot be filecf by aplaintiff 

·based on adverse poss-cssion. The views t-0 . 
the contrary of largcrand coor4inate benches 45 

ofthc land than the titled owner. We inherited 
the Common [AWi concept, being a part of 
the erstwhile l3titish colony .. William in i-066 

·consolidated ownership of land under the 
Crown. The Statute of Westminster came in 
12 75 wher; land records were very often 
sc~rcc and Literacy was rare. the best evidence 
of owncrs11ip was possession. In 1-039, .t.h.e 
StatLrte of Limitation fixed the period for 
r~covery of possession at 20 years. A I inc of 
tl~ought was also evolved that the person who 
pos.!;esses the land and produces. something 
of ultimate benefit to the society, must hold 
the best title to the land. Revenue laws relating 
to land have been enacted in the spiritto 
con for the title on the actual tiller of.theIand. 
The Statute of Wills in 1540 alto wed lands to 
be passed down -ro heirs. The Statute of 
Tenures c'nactcd in 1660 ended the feudal 
system and created the concept of-the tide. 
1~he adverse possession l1M\~~1rnd as n 139.rt 
of the law.and continL1t to exist. The concept 
of adverse possession has a root in the aspect 
that it awards ownership ofland to the person 
who makesi:hc besror highest use of the land. 
The-land, \vhichisheingused is more valuable 
than idle land, is thc.concept.ofutilitarianism. 
The concept thus, allows the society as a 
whole to bcacfir from the tan-d being held 
adversely but aHows a sutficieut-period for 
t!ic "true owner" romcover {he land. Tile 
adverse possession statutes permit rapid 
development of "wild" lands with the weak 
or indctcqninat:cititfo. lthtdps·in the Doctrine 
of'Adminisnuvon also as it can be an effective 
and-efficient way to remove or cure clouds of 
title whicl: with memories grow dim and 
evidence becomes unclear. The possessor 
who maintains and improves the land has a 
more valid 'Claim to the land than {he owner 
who never visits orcares forrhc land and uses 
it, i~ Df no utiti\y.'ifli former oweer n:cgl~i5' 
and allows t{H1 gi·a~'.ual dissociation between 
himself and' what he is claimingand he knows 
that someone else. is caring by doing acts. the 

@ <179 Ravindcr Kaur Grewal l's Manjit Kaur ( Mlshra. JJ 
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l<tnd:~ and paymenUoftnc asscs·s'lhent to 
the math ~{)r its upkeep. Arter resumption, 
the fands werctrailsl'crr.cd· from t.fY..! ;,!3" 
Register oC.inam fonds to the ''A'~ Register 
Df ryotwari lands. ~nd a joint patta was 
issued in the 11n11W uf ~he plainti IT a11d 
otlv~r persons in possession -o:fthcl~n<ls. · 
The plaint[[/ contimtl.!dtriposscss .. the 
suit land~· until .!a111wi:P 1950 when the 
math ohtai11edpo.,·session of the lands. 
On Fehriwry 18, 195-1. 'rhe plaim(lf 
instituted the st.tit against the .math.· 
rcpresentcd·.by its present mathadhipathi 
and an, agent of the math claiming 
recoi•ery1 qf llOSSessfon (~( the 'suit 
lands. The plaint{!/ claill1ed that he 
ucquir-ed title UJ ihe {ands by (tdverse 
possession and by the issue of u 
'TOlwari pal!o in. his favour on the 
resumptionqfthe inam. The Subqrdinat~ 
Judge oflJindigul acoepted thcplaintiff s 
coh-tcn{ion and dcc1'eed the suit. 011 
appeal, the Distri<;t Judge of Madurai set 
a·sid·c tin! decree and di!)misscd the suit. 
On second appeal, the High Court of 
M6idra5 re5tored th~ jDdgrn~ntand decree 
of the Subol:dinatc Judge. The de fondants: 
now appeal tothisCou7t by special leave.·. 
Duringtl1e pcnd~n<:y of the appeal, the: 

.:·:·p~aintiff-respondentdie-d and his legal 
· representatives have been suhstituted in 

his place. 
2. The plaint{ff daimed title to the suit'. 
lands on the following grozmds (1) · 

~ I I 

!SCA·.< 16~ .. >). 

placed for consideration before the division 
bench deciding Gurudwara Sahib v. Gram 
Panchayat, :sirthah.i. 

15 7. Learned Amicus pointed out that in 
Sarangadevu Pcriya Matatn & Anr. v. 
Ra1Ju.1s11·'<U1li• Gouudar (Dead) by Lrs. 
fSllj)Ni) {he phin.Liff\vas in-thepossession of 
the suit fond until JanuMyl9SO when the 'mutt' 

20 obtained possession of'the land. On February 
! 8, 1954, pfaiptifl' institut~~hhc suit.against the 
'rnuttfor "recovery of-possession" of the suit 
land .o based on an acquisition t1Ctitlc to land 
by way of "adverse possession", A Three- · 

25 Judge Bench 'of thisCourt [ias held that the 
plaintiff acquired the title by his adverse 
possession add was entitled to recover the 
possession. -Following is the relevant 
discussion: · 

JO "I. Sri Sarangadevar Heriya Matarn of 
Kumbakonarn was the inam holder of 
lands in Kannibada Zam in, Dindigul Taluk, 
Madurai District. :lo 1883, tl-1e then 
mathadhipathi granted a perpetual {ease 

3.5 of the melwararn and-kodlwaram interest 
in a portion ofthe Inam landszo -one 
Chiuna Gopiya-Goundar, the grandfather 
oF the plal1:it!H-respondent on an annual 
rent of~ 70. The demised lands ·ar.c the 

40 subject-rnaaerof the present suit. 'Since 
1883 tintil January 1950 Chinn~1 Gcpiya 
Goundar an<l his de•s<:-cndants were in 
uninterrupted p()Ssessiqnand enjoyment 
of the suit lands; ' In I 915. the 

4.'i mathadhipathi died without nomifra{ing a 

. ' 480 · . Ravinder t: aur Grewal vs Manjit Kaw' (Mishra, .!) . (8§) 
were not submitted fot consideration of the successor. Since 19i 5, the descendants 
Two JudgeBench ofthisCowt whichdecided ofChinna Gopiya Goundar did not pay 
the aforesaid matter." ' ' ·· any rent to the math. Between 1915 and 

6. A fhree~Jud[!.~ Bench" decision in 1939 there was ·no mathadhipathi. One 
5 Sarangodeva Periya ; Mata1111 & Anr.. v. · 'Basa van Cherri was in management of 

Ramaswami GondarLlread) by Lrs. AJR · . the math for a period of20 years from 
1966 SC 1603 nfll1i~·: l 9 ~ 5 .. The orcxen t matlrn.d hi ~nth i was 

Court in \~,l~ich 
1tlit! 

decision of Privy ctcercd by the disciples of the ;\;4ath in 
Council in Musuniut (;himdrohidlee Debia l 939. In [ 928,·d1c Coilector otMadurni · 

I 0 V. Luchea Debia Chowdraiu l 865 sec passed an orderresuming the inam lands 
Online PC 7 had been relied on, was not· and directing the full assessment of the 
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. (emphasis supplied)" 
8. In Balkrishan vs. Satyaprakash & 

Ors., 2001 (2) sec 498,' 'decided I by a 
Coordinate Bench, theplai11tiff filed a suitfor 45 

within time. 

an injury and has the righrto SW! for 
the recovery <~l the pro1)erty. flt here 
is a legally (1flpqinred}lW/lu.1dhipathi, 
he may institute the suiton its behalf: 
if not, the defacto mathadhipcuhi may 5 
do so, see Mahadeo Prasad Singh v. 
Karia ;Bharti {)2 Ind App4 7 at p.51 and 
where, necessary, a disciple ororher 
beneficiary of the math nmy takesteps 
for v!nd~caiing its lcg.(ll rights by tlv:.~ /{) 
appointment. of a receiver -havii1g 
authority to 5uc on its hcha!C..or by the 
institution of a. suit in its name by a next 

'friend appoint.ed by theC\iurt. With due 
diligence, tlH~ nrnth or{hds~ interested in 15 
i1 inay avoid {he ru1111i11g of time. The 
i'Unning of {imitation against the· math 
under An. 144 is not suspended by the . . . 
a'bscncc ('lC . a lcga.tly ap1Soi_nted: ·. · ·. 
math'adhipathi: ckarly, limitnfio1i would 20 
run·against it wlwre it"i's managed·by a 
de fact<) 1nathadhipathi; See Vithalbowa · 
v .. Narayan Daji, ( 1893):!.L.~· 18 Bom 
507 n,t ·P.511; anti we think i~ \VOLtl·d ~Lill 

I equally if-th:;:rc is ncithe1;:a dejure nor a .?5 
de facto matha.dhipalhi. 
!{). We holdthat hy the! opemtion qf 
Art. 144 read withs. 28 oftheJndicu; · 
Li111italion A.cf. 1908 the title of the 
111all1 lo lh<~ suil lancls __ beccWi~ JD 
exlinguish.ed in. 1~27, c11id the p(aintif.l 
acqui~-e.ci title to the_lands .by 
prescription. He . continued in 
poss.essi<>n of the lancl( u11ti/_Janua1:y 
1950. It .has be,u1 found ihat in 35 
Janua7J1 195{) he_volunlarily delivered . 
posse~;sion of rhe !ant.I.\· to the math, 
but such..:.deliver_~· of po&session did not 
tran~'{er any title to the math. me suit 
was instituted in 1954 and is well 4(2 

Since 1915 he and his. predecessors­ 
i11-i11terest werc 'in adverse possession 
of the lands. mu/ on the expiry of l J. 
years in. I 92 7, he acquired 
prescript ivc title to the. lands under s. 
28 read with Art. 14./ of the Indian 
Limitation Ac: 1908: (2) by .the 
resumption proceedings and the grant of 
the - ryorwari patta .. n new tenure was 
created in hlsfavour and 'Ile acqulred full 
ownership in the lands; and {3) in any 
event. he 'rvas in adverse possession 
of the lands since .. 1928, . and on I he 
expiryof! 2 years ill 194 0, he acquired • 

. prescripttiu: t-1~/e to the. lands 'under s. 
28 read; l1'.t1h Art. J J4~B q(' the Indian 
Liniitatlon Act, 19.08. We arc of rhe 
opinion that the first contention of the 
plaintiff should be accepted, and it is, 
therefore, not necessary ro consider the 
other two grounds olh1s claim." 
6. \Ve are incf ined to accept the 
respondents' contention. U ndcr Art, l 44 
of the Indian Limitation Act; · l.908, 
iim4tation for a suit.by a ·math or.byany, 
person represc1Hing it for possess ion of 
i1111110vable propeuies belonging to it runs 
from tnc ~in~ \Vhcn the possession of the 
defendant becomes adverse · to the 
pla~ndff. rl1e math ls 1J1e owner of the 
endowed property. Like an idol, the math 
is a juristic person having the powercf 
acqumng, owning and possessing 
properties and having the capacity of 
suing and being sued. Being an ideal 
person, it musrof necessiry act in relation 
to its temporal affairs through human 
agency. See. Babajirao v. Laxmandas 
(1904) ILR 28 Som 215 (223). ft may 
acquire properly by prescription and 
may likewise lose property by adverse 
possession. f.f the math while in 
possession of 1 its property· is 
dispossessed. or if the possession of a 
stranger becomes adverse, it suffers 
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-------------"---..;...__-------·- . ,_ .... 

( etn p hasi s sup[il icd) 
9. ln Des Raj ~md Ors. v. Bhagat Ram 

(DeadJby I.rs:. aml<:J1::y .. (2007) 9 SCC-64 I, 
a suit filed -by the plaintiff for .dc¢laratio11-0f 
t~tlc and a~so fora pc.rnwnent injurKtion based 
on adverse possession.·· '['he Coutts :below 
dccrcedthe suit Qf the. p1~i ntiff on the g1~und · 
of adverse possession· .. The same. Vias 
af'fint,IC\i J.;>v th isCotirt. ThisCourttmnsidl!t1~d 
t~1ed1ange .. brnught about in the Act by A1tides 
64and.Q5ris--.ct;.,·istoA1'ticlcs142and 144 .. 
ts-sue No.1 \Vas. framed whether the plaintiff 
bcc-omes t~1c Dwner of die suit property by 
way of adverse pnsscssion? This Cou1t has 
-observed tliat a plea nC (l<lversc pcissession 
was 4ndi;;putablyhc governed by Artic!4;64 
and -65 Df the Act. This 'Court has discussed 
the m~nt~r thus:. · ' 

''20. A plt.!(I c?f' adverse possession or 
a plea r~f ouster 1rnuld i11displ.tlably be 
go1•emed hy Articles 6-1and65 of thr! 
Limirution Act. 
22; The mere assel'lio11 <f title by ilse(f 
may nor be SL(fl/c/ent ·unless the 

Ct)Sts.'' · 

.?5 

. ){) 

25. 

](} 

f!82 Ravindcr Kaur Grewu! 1·.1 Manjit Kaui· (Mtshr« .L) t . . 
declaration of title on the ground of adverse ·'\Vhatcvcr the dec1·ce .mighl have 
possession and a pcnnanent.injunction. Thi~ been.: the 'dcfcndants possession 
Court considered the question. whether· the. could hot be considered. as having 
plaintiff had perfected his title by adverse ceased in conscquences ofthat decrcc, 

5 possession. This Court has laid down that the . unless he were actually dispossessed, 
law concerning adverse possession is well The fact thatthccc is adecree against 
settled, a person claiming adverse possession him does 11()t .prcvent {he statute of 
has to prove three classic requirements i.e. {imitation from running." 
nee - nee vi. nee clam arid nee precario. 15. In our view, the Madras High Court 

JO The trial court as well as the First Appellate correctly laid down the ja\v in the 
Court, decreed the suit while the High Court aforementioned cases. 
dismissed it. This Court restored the decree l 7.Fromthe above discussion, it follows 
passed by the trial courtdecreeing-the p!ainti.ff that the judgment 011-d decree of the High 
suit based 011 adverse possession and Court .undcr challenge cannot be 

15 observed: sustained.They arc accordingly set aside 
''.<). Th« short qiiestiO(l tlia: arises for .and the judgn1ent and decree ().f the ,First 
cons ideration in. lhis appeal is: Appel lateCourt confirming thcj udgmcnt 
whether the Hi-':!,h Court erred in and decree of the trial cOLdt}s rest.orcd. 
ho!d~·ng I hat the'· ·llf)pellant ha~/ nor The appcn I is accord ingly allowed but in . 
perfected his ·,Ji/le by· advers« the circumstances of' the case without 
possession ~)11 the 'ground that .~here was 

·an order of'a Tahsildar against him to 
deliver posscssionol'rhe suit land to the 
'auction purchasers. · 
7. The law with regard to perfectingrule 
by adverse -.pos:>ess.ion is wd I .scu+cd. A 
person claiming title by adverse 
possession has to .provc three "neck" 
- nee vi. nee clam . .anti necprecario. 
In other words, he: must. show that. hfa 

I ,•'. ·. ' ' \ 'I 

possession is adeq1lutc.<"i11 co11<irh1ity -in 
publicity and in extent. 111· S.M. Karim 
vs. Bib.i Sakina fl %4} 6 S{.'R• 78{}, 
speaking for{his£·dL11tl1i<layafuilcrl1~ J. 
(as he then was) observed ·thus: · 

"Adverse possessjon 111-1.1st be 
· adequate in~<:ltl<-inuity~ in.puMicity and 
e:\tent and a plea is required at the 
least to show· \Vhen possession 
becomes advcrs~ so !'hat th~ sti1~ti11g 
poh1foflirnitation a.gain·st 'the i1rnty 

·affected can be found.'' · 
14. fn Sk. Mukboo(A1i vs. SI-;. \Vaj~ 
Hosse in, ( 18 76) 25 WR 249 ;.lie II igh 
Court held: 
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.(emphasis supplied) 
10. In Kshilish Chandra Bose v. 

.Commlss/oner of Rpnchi. {1981) 2 SCC H)3 
a threc-Judge8end1 ofthisC9rn1co11sidercd 
the question of adverse . possession by a 
plaintiff The t'laiptiff has. filed a suit for 
declaration of ti tie and recovery ofposscssiQll 
based on Huku1111iamaand adyer.se possession 
for·more than 30 years~ The trial court decl'ced 40. 
the suit on both the.grounds, 'title· as·weH·as .. 
of' adverse posses~·km ·.Th~ p!ainti ffs appeal 
wns nllowcd by ihis Court: It Im been 
observed by th is Court that adyerse possession 
had been established by a consistent course 45 

'corninued to exciuslvely possess the 
suit land with a knowledge of. the 
defendants-appellinus, 
26. Article 65' of the Limitation Act, 
1963. 1he1~efore, would· in a case _of 5 
this nature have its role to play, {/'nor 
from 1953, hut at leaslji:o1ii J96~q· If 

·that be so, the.Jinding of the Hh!.h 
Court that the,.r;~~·J).Olllh.~nt 1;e1;lecf.1.1<I f1is 
title by adverse nosseseton and oaster / O 
cannol h(' said to he vitiared in l<nv. 
2'8. We arc a.lsonot·ob'1iviol.1s ofa rcce.nt 
decision of {his 'Court i11 Govinda11~111({/ 
r. R; Perw11al Ch<!aiar aiu.l Ors .. {2-006) 
! 1'! SCC6DO wllcn.:in 'i\ w~s ~1dd: (fiCC J5 
p. 606. parq 8) ... ·. ·.. : · 

"f11 ·oi:dci· to oust by \vay of a·dvcrsc 
possession;. 011c has to lead definite . 
evidence to show that to\he hostile.· 

· 'interest ot'thc pany:that a -pers~.in is J(} 

holding posscssic)n and how tha~ can 
be pr<Wcd wil I. depend on facts Qf 
each case,·· 

3 ,\. We, ~rnving rcganJ.to the pccu 1.i.ar 
fa·cts obt(lining in the case. arc of the 25 
opinion that the plairlr(jf-respondent 
had established that he ac(;uired' title 
by oust i11g the. de.fe11da1il-appella11rs b_{ .. · 
declaring hosrile tU!t? ii1 ltimse(( which 
was to the knoWIC!dge <?( his co- .W 
sharers. " 

plaintiff proves animus possidendi. nut 
the intention 011 'the part of the pfaintifl 
to possess the properties in· suit 
exclusively and not for and. 011 behalf of' 
other co-owners also is evident from the . 
fact that the defendants-appellants · 
themselves had earlier filed two suits. 
Such suitsweret14cdforpa~~ition.1n those 
suits the ·defond<liHS-al'pcHa1lts claimed 
themselves to. be co-owners of the 

. plaintiff. A ba1·cpcrnsai of+hc~.udg11H~nts 
of the courts belowclearly demonstrates 
that the plainti!Thad C~'.e.nthcrc,in asserted 
hostile titkclaimingDwn~rship in himself'. 
The c)ain1 of ho~ti I~ tit~~ ,by the ~ln~miff 
over the suit fond, therefore, was; thus, 
known-to the appellants. they allowed 
the first suit to be dismissed i11 the year 
1977 .. Another suit was filed in the year 
1978 w11id1 again was dismissed i'I1 the 
year 1984. !t may be true, as has been 
contended on behalf of tile .appellarus 
before the .COun.s below. that a co-owner 
can brim.?, about successive suits for 
partition ;s the cause ofaction, therefor. 
wou Id be a continuous one. But, it is 
equally well-sertled that pendency of a 
suit does nor st-Op runningof '{imitation'. 
The: \•cry /act that 'the defendants 
despite the purported entry made in 
the 1;evenue settlement record of rights 
in the year· 1953 allowed the plaint{{! 
to possess the same exclusively and 
had not sii.Cce(!.(;le<l in their attentpi M 
possess the properties in Vitlage Samleu 
andlpr otherwise enjoy the usufruct 
thereof, clearly goes to show that even 
prior to institution of t~1e said suit the 
plaintiff-respondent hadbeen in. hostile 
possession thereof. . -. . 
24. /11 any event the plaintiff iuada his 
hostile declaration claiming lit/ejhl· the 
properly di IMJ1! i11 hLr \l'JAi!Wn SIUl/Jmi!nl 
in the suit .fif(!d in the year 1968. Thus, 
at leastfrom 1968 onwards. theplaintiff 
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Ravinder Kaur Grewal vs M an} ii· Kaur (Mishra, J.) 
' •t I 

'municz/Jality, belonged to it and despite 
the hostile-assertion of title nasteps 
were taken by the owneri-mcmely. the 
municipality in this case), to evict the . 
trespasser, his title by prescription 
would be complete after, thiriyyears:· ·· 

• . · ·.· (emphaslssupplied) 
·1'''.;.fl. Tn Nair ~rvice Society ua. v, K.C. 

Alexander, AIR l ?-68 SC l I <55, .theplaintiff 
fi ted a suit claiming to be in -possessicn for 
over 7D years. The plainti.ffclaimed possession · 
of the excess -land from . the. society, its 
Manager and Defendants Nos.3 to 6. The· 
society denied.therightsofthe plaintiff to bring 
a suit for .ejocrrncnt or its [iability for 
compensation. Altern~tive1y, she 'Society ' 
claimedthevalueofimprovements.Thctnain , · · - - 
controversy decided by the High {:ol'.'111.v>a~: · .. · ·. · · 
whether the plaintiff can mainraina suit for 1 

possession without proof of title .. 111 is court 
.ooservedthat in case the rightfulowner does ' 
not come fo1wardwithi11-th:e9e1'kxiof{imitation 
his right is lost; a11d the possess6ry owner ' 
ac,quires a·n absolL!h~ title. Tlic pla.intiff was in 
dcf(1cto possession and was entitled to remain 
in possession and only the State cquldevi~t. ·. · 

, him. The State was not implcaded as a party 
in ~he case~ The action of the society was a ' 
vioJ.cnt invasion of his possession and in the 
law, as it stands ,in ln·dia) t~1e plali1tiff can 
mainta.in a posse:ssory suit under the provisions 
of the Specific Relief Act, 1963. The plaintiff 
has asserted th~t he had perfected histitle by · . 
"adverse possession" but he ·did n<Jt j'Jill the ' 
State in a suit .to get a declarat.i·on. He may be , 
sai<lto have not rested tl1e·suit on tbe acquired · 
title. The:sltit was thus limited t,o recovery of I . 

possession from one who had tre·spasscd 
against him. The Court observed thatfor the 
plaintiff tD 1rn1\pt').in .suiJ based orLadverse 
possession, it w·as necessary to implead the 
State Government i.e. the owner of the lani::f 
as a party to the suit. A plaintiff can maintain 
a ~u it· based on act verse ~lmession as he 
acquires absolute title; Thc'C6urt observed: 

of conduct of the plaintiff in the case, 
possession was hostile to t~e full )~n-o\vfodg-e 
of the municipality. Thus, t~1eHigh.Co.urtoould 
not have interfered with -the finding as to 

5 adverse possession and could not ·.h~ve 
ordered remand or the case to the Judicial 
Commissioner. The.order of remand and ihc 
proceedings thereafter :\ve'r~ quashed. This 
court· restored decree in favour of plai.ntifffor 

IO<iec!aration of title and recovery of possession 
and also for a permanent injunction, has dealt 
with the matter thus: · 

;'2. The plaintiff'f led a suit for declaration 
of his title and recovery.of possession and 
also a permanent injunction restrain ing the 
defendant municipality from disturbing 
the possession of the plaintiff. It appears 
that prior to the suit, proceedings-uader 
Section l 45 were started between the 
parties in which the Magistrare found that 
the ptaintiffwasnot in possessionbut upheld 
the possession of the defendant on -the 
land until evicted in due course . oflaw. 
3. ln thesuit th'.e plaintiffbased his-claim 
in respect of plot No. l 7J5, Ward No. l 
of Ranchi Municipaiity onthcgroundrhat 
he had acqu i.red title to the land by virtue \ 
of a hukumnama granted jo him by the 
landlord as fa;;.back as Apd~ n, I9 l 2 
which is Ex.lS, Apart froth the quest km 
of-tirte, the plalntifffurtherpleaded that 
even if the · land belonged lo the 
defendant municipality, he had 
acquired title by prescription by fying 
in fKJ'SJ{!S~1iD» ' .tJf !he land lo the 
knowledge of th,e municipality for n101:e 

them 30 years, that is lo say,jrom1912 
to 1957. . · ·. 
ID. Lastly, the High Courtthought <hat 
as the land iuquestion-consisteo of a 
portion of the tank or a land appurtenant 
thereto; adverse possession cou Id not oe 
proved. This view also seems to be 
wrong. ff a person assertsa.hostile title 
even lo a tank which :as claimed by the 

~ .. ': .. :.·_·,·; 
~ . . ' . !, 
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"( 17) In ourjudgment th is involves an possession from.one who had trespassed 
incorrect approach to our problem. To against him. The enquiry.thus narrows to 
express our meaning we may begin by this: did the Society haveanytitle in itself, 
reading J 907 AC 73 to discover if the was it acting under authority express or 
principle that possession is good against implied of the true owner 01' was it just . 5 
all bur the true owner has in anyway been pleading a title in a th,ird party? Tt1 the 
departed from.' 19-07 AC·73 rcefflrmed firsttwo questions we find. 110 difficulty 
the pfi11cip!e.qystating quite clearly: in furnishing an answer. lt ts clearly in 

"It cannot 'be disputed thata person the negative. So the 9nty question is 
in possession of land in theassumed whether the defendant could plead that 10 · 
character of owner and exercising the title was in the State? Since in every 
peaceably the ordinary rights of such case between trespassers tl1c title 
ownership has a perfectlygood title must be cutsranding ii1 a .thi'r0d party a 
aga.in~t a.I !the w~wld ~.ut:th:e 1·i~lttfo·I ·lkfo~k1ant \Vi'rll be p\aoedin a position.of 
owner. And if the rightful-owner, dominance. He has onlyto evict the prior /5 
does notcomeforward and assert trespasser and~it p;:ettyplcadingthat the 

.his title hy the process of law tit-!c is in someone else.AsErle J put it in 
within the 'period prescribed by the Burling v. Read { l 848)° l I. QB. 904 
provisions of the statute of 'parties 111 ight imagin~ drnt they acquired 
Limitation applicable to the case, St.:)111~ right by merely intruding upon land .20 
his right is forever extinguished, in the night. ·running up a hut and 
a11dtheposse.\·so1l owner -acquircs occupying it before mon)in3'. This w] u 
an absolute rifle." ·be subversive .of the fundamental doctrine 

Therefore, the plaintiff who was , · • which was accepted always and was 
peaceably in possession was entitled to reaffirmed in 1907 AC73. The law does 25 
remain ,in 'possession and only the State not, therefore, countenance the doctrine 
could evict him.The action ofrhc Society of 'findings keepings". . . . . 
was a violent invasion of his -possessjon (22) The cases of the JudiciaLC0111mitt~e 
and in the law, as it stands in India are not binding on us hut we approve of 
the plaintiff-could maintain-a possessor the dicium in 1907 AC73: No subsequent 30 
suit under the provisions of the case has been broughtto our notice 
Sp(}l'ifltJ R1tli~fAN iii whieli tit[~ \V6U~d d.~~~etl1fg fr6m that view. No doubt a 

. be immaterialor a suit .for possession great controversy exists over the two 
within 12years in whi-ch. the question l)f cases .of( 1849) IJQB 945and(1865) I 
title could beraised. As this was a suit of QB 1 .but it must be taken t() be linat!y 35 
latte1· kind title could be, -examined. But resolved by 1907 AC 73; A si1111la~ view 
whose titk? AdmittedJyncitherside could ha.s bc:cn consistently ta~en in India and 
establish title. 111e pla.intijf al least .theainendment of the In.di an Limitation 
pleaded the statute ~( D1iiitation and Act has given ap.provaltothe propositiori 
asserted/hat he had perfected his title accepted in 1907 AC 73 and may be taken'· 4() 
hy adverse p[!ssession. ·B~t ii(~ti/':did to be declnratory of the law in India. We 
not join the State in his suit to gff a hold that the suit 11•as 117aintain.a/;/e. '' 
declar.ati<Jn, he may be said to have . .· . (emphasis suppli~d) 
1w11•8sWd hisl'w1a on an llNJLJiNN! !if/~. 12. In /.i!l/u 'Ytisl11wiJH SiJ11;h /deaF/) /Jy 
His suit was thus limited t() recovet'ing his legal'repi·esentative ''· Rao ./agdish 45 

- ~· 
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./8/3 Ravinder Kuur Grewai \'.I Mon/it Kaur (Mishra. J.) 

sfnvh & Ors.. :AlR 1968SC620, this Court . "No question of title either of the 
has' observed that taking forcible possession plaintiff or of the defendant can be'°' 
isillegal. ln India, persons arc not permitted raised ·Or gone into in tharcase 
to take forcible possession. The law respect (under Sec .... tion 9 of the Specific 

.5 possession. The landlord has no right to re- Relief Act). The plaintiff will be 
enter by showing force or intimidation. He cntitied to succeed without proving 
must have to prG)CCCd underthe law and taking any title on 'Which' he can' fat I bac·k 
of l'orclble' possession is illegal. The Court upon and the defendant cannot 
affirmed the decision ofPrivy Council in succeed eventhough he may be in a 

Jo Midnapur Zaniindary .Co1i1pany 'Ltd. fl. position to estab{lsh rhebest of at I 
Narcsh Narayan Roy A! RJ 924 PC 144 and titles. Therestoration of possession 
other decisions and held: in such. a suit is, however, always 

"l 0. In M idnapur Zarnindary Company subject-to a .~~cgubr .title· suit and ~he 
Limited v. Narcsh Naravan R()V, 5 l !11d person who bas the rcalritle or even 
App 293 ~ at p. 299.(AlR 1924 PC .144 the better title cannot, rhercforc, be 
at p. l 4 7), the PrivyCounc il observed: . prejudiced in any ~vuy l)f~ decree in 

"In India persons are 11(H pennitted such a suit. It will at way? ~e. (?p~m to 
. to take forcible possession: they . ·hln1 to esrablish his .tit1~:il\~· regular 
must obtain .such possession as they su~t and to recover-back possession." 
are entitled lo through a Court." The High Court further-observed: 

11.. !11 K.I<:. Verma v. Narain-Oas C. "Law respects possession even if 
Malkani (AIR 1954 Boin 358 at p. 3M) there is no itt!« losupporr·it. ft will 
Chaula C.J.. stated thatthe law iii India 1101 permit 'Cl/1)! person lo take the 

· was ~s'SentiaHy d iffercnt from the {aw in ' law in his own hands and to· 
England. He observed: dispossess a person in . actual 

"Under the <Indian law ·t:hc possession wiihou( having 
possession of'arenant who.has-ceased recourse to a Court. Nopersoncan- 
to be a tenant is pwteotcd ,.qy law. be allowed to become a Judge in 
Although he may not have a .right t~) lu's, ow11 cduse: As observed by 
continuei111X)ssessi6naflcrrlictennin~io1i ' Edge CJ., ii1 Wedi AhmadK!u.m \1• 

ofthetenancyhispo$·session·isAur«.fo:al Ayodhyq Kundu (1891) ILR.·13 Al~. 
and that pos~ssU)n rs ,proleC{ed by' ' 537 at p.556: ' 
statut:e.UndcrSe.ction9oft11eSpecific "The object 41hesection was to 
;f(dicf Act a knantwho has c:caSt.'d to drive the persons who wanted to· 

·be a tenant may ·s.t.1c for possession . eject a p>~r~wn ln·to ·<he proper 
against his ~amllord n· .ttlc la-ndford Court and r·o prevent theni from 

:4 deprives him of pp~se~siqn \l\htrwi~c g<}ihg with c1 high hand and 
than in due course .of law, but a ejecti11g such persons. " 
trespasser who bas been thrown out l 4. InH i1lava Subhava v. Narayaimppa, 
of possession cannot go{0Cou1t4ndcr ( 191 l) 13 Bom. LR 1.200 it was observed: 
Section 9 an<:J.~Iaim possession against '~No doubt~ the t1~ue {)Wner of properfy 
th'~::frue oZvilel·." · is entitled to retain possession, even 

'12. In Yar Mohammad v. Lakshmi Das th9ugh he has obtained it frorn a 
(Al R l 959 A It l at p.4 ),Jl1c FuH Hcn~clr trespasser by force 9r other unlqwful 
of the AH aha bad High Coiirt obscrv~-d: ... means: Lillu v. Anliaji, ( 1881} ILR·s 
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1 

Born, 387 and Bandu v. Naba,{1890) recognized the right of a person. having 
I LR ! $ Born 238." posscssory title to obtain a declaration that l1p 

. Wq arc unable to appreciate howthis was the owner of the land i11 a s.i .. tit and an 
decision assists the respondent It injunction restraining the defendant from 
was not a suit under Scciion ? of the interfering with his possession.This Court has 5 
SpecificRelief Act. In. ( 1881) !LR. 5 · . .iurrhcr observed .tfottsection.9 of the Specific 
Born 387, itwas recognised that "if Relief Act, l 963 is i1n.10 way inconsisrcuiwith 
there is a breach ofthe peace in the position that as againstawrongdoer, prior 
attempting to take possession, that possession of the plaintiff, irian action of 
affords a, ground, tor criminal ejez;nncnt is11sun1eiQ~H tit'I~ e~1en ifthe sl1it is JD 
prosecution, and, if the. attempt is · brought more than six momhs after-th~ a;;J·of 
successful, fora sum.marysui-t also dispossession complained of and that the 

. for a-restoration to possession under wrong-doer cannot successfully resist the suit 
. Section 9 o'f;the Specific ReliefAct by showing that the titre and the righ; to 

! of ~~77-Dadabhai Narsidas v .. The possession vested in a thir<l1.i~uty.ThisO)urt 15 
Sub-Collector of Broach, { l 870) 7 has observed; 
Born. HCAC 82.'; ln{U~9.D) lL,R !S "!U~ lu Narayana Rowv. Dharmachar, 
Bom238 it-was observed by Sargent ('l 903) !LR 2<5. Mad 5. l4a·bcnc.h of the · 
Cli1ia~foUows; Madms High.~{mnt.c6i1shting of 
"The Indian ·Legislature has. BhashyamAyyangar andMoore, JJ. held 20 
however, provided for-the summary that possession' is: under 'the Ind ian, as 
removal ofanyone who dispossesses under the English {aw, g6od title against 
another, whether pcaceablyor al I but the true owner. Section 9 of the 
othcrwisethanbyduccourscoflaw; Specific Relief Act is in no \\:t.ty 

· but subjectto su~h provision there is inconsistent with the position that as 25 
no reason for holding that the rightfu I against a wrongdocr,prio1· possession cf 
owner so dispossessing {he other is the plaintiff.Jn a~1 actioncf'ejectment, is 

. ~{rcs·passcr, andmay pot rclyforthe sufficient title, even ifthe.suit be brought 
·suppq11·of.hi!> possession·on.thc~it~c: more than s'iX months after the act of 
vested in him, ~she·ckarly niay.:cfo .< dispossessi0ncomplainedofa11dthatthe 30 
by f~nglbh law. Th is woukl 1a!S'o wrong-doer cc11tnof .wc-ce..qfid/y resist 
appear' to be the view taken by West the suit by sh(hving thq(lhe title and 
J,, in(l 881}1LR5 8on1387.~' right to possession a,:•e in. er third 

15. fri our opinion, the law on this point . person. The same view was taken by 
has been correcdy S/.al~d by {he hiv_,i.• t·hc Bombay Hi-gh Court in Ki·ishnarao 35 
Council, hy (~hag/a C.J., and by t.h.e . Yashwant v. Va-su<lev Apaj i Ghotikar, 
Full B<:nch of th1! Al/.ahabad f.figh {l 884) !LR 8 Born 87 L That was also 
,court, in the i:.·:a.ves citedabove .. " the view -tak-en by ~he A{lahabad High 

(emphasis,supplie<l) ·Court-sec Un1rao Singh v. Ramji Das, 
Tlris'Gourtlrn$ appi:ove<i the deci·s,~on Df ILH 3<i All 51, Wali Ahmad ~han v. 40- 

t:he Privy.Council aswell as rul1Benchofti1e r-·\hj.ucl41iaKan<it;,{i89 l )ILR I·J'All 53]~, 
AllahabM Jiigh{\;urt in F.ar.Mvln1h1rnatl v. ln SutJodh Gopal Bose v. Pi~ovln~e oP 
Laxmi D,as MR 1959 AIL I.. · 'Biiiar, AIR 195-0.Pat 222 tl\e Patna High 

13. In So1111u.11hBerman v. Dr. S.P. R.<7ju Cou·rt ad~1ercd to the view taken by the 
& Anr. AIR 1970 'SC 846, J~1is Court has Madras, Hombay and AHnhabad High 45 
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Thus, the p{aii:itiff was given the right to 
'recover ·possession based on adverse 
possession as Tatya has acquired ownership 

· by adverse possession. Th is Court has 
obser\icd thus:. 

"I. Tatya<licd on Fe.b1~ua'ry2: 1955. The 
respontjents, Tangavq ,_i.f;_r;d Sundr-a Bai 
are,1he co r..'idows ·of 'fa{ya. They were·· 
cu-11laint{f.f~· in the ~ri,"{inal suit., 
I I. We 11ave, thereforc1no hesi~ati'~n in 
holding in agrce.:nent With :the 'C~}Ul'{S 

J.Jdow that Taiy<.1 had acquired title by 
remaining ;n ex(JJ.isive cmd open 
possessim1 aftl1e suil lands -ad,•e;·si!/y 
to Pad1ui11i Ba). for ·<.l period. fur 
exce('ding 12 . years.· and , this 
po~\·ses.~·[011 wcis never inteiTJ.tpled or 
disturbed. Ii~ · had~:: thu.( ··ctcqz{ ir-ed 
OH'ners·h1j) by presi:n/Jti'ons. " 

~emphasis supplied) 
16. In° Ste:!~ of West Bengal· v. 'Tire 

D()/houshr /n:~;,titute S(;ciery. AIR 1970 SC 
!778, this COLH1 .considcredthe question ·of 
adverse· possession of Dalhousi·e lnst:itu{e·· 
S(1ciety based Qn invalid grant. It \Vas held by 
this Court that title was qcquired by adverse 
possession based on inva(id grant and·the'right 
was given to the clai11H1t1t/applicant to daim 
compensa{i·on. Tb is Court htDki that a person 
acquires title by adverse possession and 
observed: · 

,; 16.. There is no material placed· before 
us to show that.the grant has been made 
in the rnanncr required bylaw though as 
a fo-ct a· gl·ant -of tl'lc s itc has been 111ade 
in favour of the Institute. The. evidence 
relicd·on by theSpccial Lahd Acquisitkm 
Judge and ~J.1e High Ct11Urt also clearly 
cstabHshcs that the re~po11dent has been 
In -0pen. co11tin~1.?us and .. uninterruptcd 
posses·sion 'and .e11joyrnent of the site for 

·over 60 'y:c~1·s. In tills· respect; the 
material d-0c-t11nentary cv~<lcncc referred 
to by the High Colll't cle(lrly estabJ.isiies 
that the. re'spor1den t has been .treated as 

Courts. The contrary view taken by the 
Calcuna'High Court in Debi Churn Boido 
v. lssur Chunder .Manjee, (1883) 1LR 9 
Cal 3'9: Ei;ta±a Hosscin v. Bany Mistry. 

5 ( t 883) !LR 9 Cal i 3D. Purrneshur 
Chowdhryv. Brijo Lall Chowdhry, (l 890) 
!LR 17 Cal 256 and 'N isaChand Gaita v. 
KanchiraruBagani, ( 1899) ILR 26 Ca! 
579. in our opinion.docs not' lay downthe 

J 0 lt!\~1 correct ly .11 

(emphasis supplied) 
It is apparent from.the aforesaid decision 

that a person is entitled to brii1g asuir of 
possessory title to obtain possession even 

/.51J1ough the title may vest in a third person, A 
· person in the possessoryiitlccan get injunction 
atso, t\!Str3ining the defendant from 

0intc1;for~i1g 

with his possession. · 
l 4. Gi.vcn··t!i'e aforesaid, a question Jo 

. ~OiJOnder iswhen a:pcrsonhavingnotitle, merely 
·{1n the strength of possessory title can obta in 
an injunction and can maintain a suit for 
ejecuncnt of a trespasser.Why a person who 
has perfected hrs tit{;c< by wav' of adverse 

:J5 possession cannot file.asuittor obtaining an 
injunction protecting possession and for 
recovery of' -pcsscssicn in case -his 
dispossession is by a third person or by an 

-owner a.fkr .theex{inguishmcnt ofh is title. {n 
.YO-case a. person in adverse possession has 

perfected his title by adverse possession. and 
after the extinguishrnent of the title <)f the true 
owner, hecannot.be successfully dispossessed 
by a true-owner as tfo~ owner-has . lost his right, 

J5(1tlc and interest, 
I'S. l1i Padmlnibui» .. Tangavva & Ots., 

AIR 1979SCI14~, a suit was filedby-the 
plaintiff for recoveryofposscssicn on ~hetia7J.is 
that her husband was inexclusive and open 

40 possession ot~ the suit l~rnds m:ivt:ws~1y to lhe 
defendant for a.period exceeding l 2 years and 
his possession was never interrupted 01' 

disturbed. It' was held that he acquired 
ownership-Oy.pi·<..=-scrip.tiorl:''('hcsuitfHedwithi·i1 

45 ! 2 years of his death was with iii litnita{i~n. 

Ravinder Kaur Grvwa! 1·.1 Manjit Kaur (Mishra. J.) 
. ,~1 
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.findings. " . 
this point and we agree witb those 

. . ' I 
owner' of the site not 011ly by th'e 

· Corporation but also by the Government. 
The possession of the respondent must (emphasissupplied) 
have been on the basis of the grant made . .It is apparent from ·the aforesaid 
by the Government which, no doubt, is discussion that title is acquired by adverse 5 
itwalid. in law. Asto whatexactly is the possession. 
legal effect ofsuth possession has been ·, 17 .. fo Mohan1~1ed Fateh 1Vasib v. 
considered by this COLii'.t'.'in Collector of Swarup Ch~nd Hukuin. Chand.& Anr. AIR 
Bombay v, Municipal Corporation of the 1948 PC 76, Privy Council considered the 
City of Bombay, [1952] SCR 43 as question-ofadverse.possessicu by a-{1hdmiff.. tO 
follows: In the .plaint, his case was based upon 

" .. .rhe position of the · respondent 'Continuous, open, exclusive and undisturbed 
Corporation 'and its .predecessor i.n possession. He averred that he had' acq LI ired 
tide was that of a :cperson having 110 an indefeasible title to the suit property by 
Iegal title but nevertheless holding adverse possession against the whole world. 15 
possession of the land under-colour Jn·~ 928, he was surreptitiously-dispossessed 
of an invalid grant oi~ the fond in from-the suitproperty.. Thequestion.arose for 
perpetuity and. free tfomrent for the consideration whether, the·pta:intiffremain.ed 
purpose of a . market. Such in adverse 'possession for 12 vears and 
possessionnorbeirig referable to any' whether it \vas adverse to the wak(rhe Privy 20 
lega] tk~e it was p1:i111a facie adverse Council agreed, with.the findings of the High 
to the legal title of the Government Court that the "plaintiff' and. his predecessors- 
as owner ofthe land from the very in-interest had remained in possession ofthe 
1110111Cnt the predecessor in title of the SU it property for more than 12 years before 
respondent Corporation took 1928 to acquire a title under section 28 ofrhe 25 
possession of the land under the Act and the plaintiff was .not a mere 
lnvaUd' grant. Thls possession has trespas:ser.T!1e·co·urt.furtherhcl1d that title by 
continued openly, as Of right and the adverse possession can be established 
uuioserruoredlyfor over 7-0 years and against wakf'properry also. The Privy Council 
the respondent .Corporation , has observed» 30 
acquired the limited title.to it and its "On that basis the first question to be 
predecessor in title had be-en determined is ~1/wther the plail~tif( 
prescribing for during a.II th{·s period, pr<ived continuous,· open .>exdusive qnd 
tlwt is to -Say, ~he right ·to hold .the · ·' undistw1be.c!possession of the prop4rry 
land i11, J'.Yerpetuity foc.e.fronlrent•but in suit for 12 years .and upwards JS 
.onlyf<:>r.dlepurpos-~SQfa market in before /928when he was:dispossesscd, 
t~nns oftlieGovernmetit.Resblu:tion thatbeing,ihe r-elevantdatcumicr Article 

·ofrn<J5, .. .'' { 42 of tile Limitation Act.ifthatquest:inn 
17. The above extract esfabli'Shes that .a is answered iii the affirmative then the 

person in such possession £'{~(11·-~y . furtl{~r q~estio1i arises whether ·s~1ch 40 
atquires title by adverse po.'>·s-7/\;Y'ion. possession was adver?e t()the wakf. 
In · the case 'before us, there are TheirLordships agree tl1atthis is the 

· concurrentftndlngsr-ecorded by the High .-<.'()t'rect test to apply 'and, having 
Court and the Special U~11d Acquisltipn exam i11ed the evi<len6e,.. oral . and 
Judge in /ayour a/ d1e .:respondent on documentary, thcyagtce with the finding 45 

@. 
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considered by the Privy Council in Gunga 
Govind Mundul & . Ors. v. The Co£lector of 
the Twenty-Four Pergunnahs & Ors. 11 
M.LA. 212; it observed. that there is' an 
extinguishrnent of title by the law C)fllmitation. 
The practical effect isthe exeincrion of the 
title of the owner in favour of the party in 
possession and this t'ig~(is an absokue interest; 
The Privy Council has observed thus: 

"4. the title ·to sue for dispossession 
of the lands belongs, ·in such a case, 
to. the owner whose . property is 

·encroached upon; andif hesuffers his 
1-ight to he barred by the ·Law of 
Limitation, the practical effect is the · 
extinction of his title in ffl .. your of the 
party in -possession; see SeLRep.~0vol. 

·vi., p. 139, cited· in .'Ma~.pherson', Civ11 
Procedure, p. ·8 J .:(3i~d ed.), Now, in this 
case, ·the family represented by the 
AppeJ!a.nts is proved to .lnive been. 
upv·.:ards of.thirty years in possession, The 

·High·Coun has decided that the Prince's 
title is barred, and the effoct of that bar 
1111:rst' Dperate in favour of the party in 

·possession. 
Supposing that, on .the extinction of 

the title of a pers~t~ havi'n'g a limited 
interest, a right to enter might arise in 
favour ·of a 'r-emain<lerman or a 
reversioi1er, tl1e present case has no 
resemblance to that." 
81 ft is of the-utmo~t~o11s~gi.i~n9~ in lndi?r 
that the 'security wh·ich ·long po·ssessio,n 
-effotts ·should not be weakened. Disputes 
are ·c0nstant!y arising about boundar[es 
and about :the i<lentity of lands, -­ 
contiguous owners are apt to charge on'e · 
another with enc1~oac11ment .. [f'twcive 
yea-rs' pea-ceaple ·and uninterrupted 
pos~s~ionoflantls, alleged to have been 
enJoyed t?y encroachtpentonthe adjoining 
lands, can be proved, a purchaser may 
taken that title in safety; but, if the party 
0ut of po~ses-sion ·could set up a sixty 

ofthe High Court that the ·plaintiff and 
his predecessers-in-interest had been in 
possession of the suit property for more • 
than 12 years prior to 1928 so as to 

5 "acquire a.title under Section 28 ofthe 
Limitation Act. It isno doubt true, as the 
IcarnedSubordinate Judge held; that the 
cJ~.im of a mere trespasser to title by 
adverse possession w] II be confined 

JO strictly to :the property of which· he has 
been in actual possession. But that 
pdncipfo1ias no appticacion in-theoresent 
case. The· plaintiff" is ···.(10t a mere 
trespasser; he himself purchased the 

J 5 property for a large sum andAberjan, 
upon whose possession ,.the claim 
ultimately rests, was put into possession 
by an ord~r oftheCourt, whether or not 
such orderwas rightly made. Apart-from 

20 this, their Lcrdships . think that· the. . 
character of the possession established 
by the plaintiff was adequate tofound title 
even in a trespasser. . . . . 

Their Lordshipsfeel no hesitation 
25 in agreeing with the High Court that 

adverse possession. by the plaituiff and 
his predecessors-in-interest has been 
proved for the requisite period. 

The .· oniy question · which tl~en 
30 remains is whether such possession 

was adverse to the wale/ It is not. 
disputed that in law a title by -adverse 
possf!ssion can be established against 
wakf property, but it is: clear -t~1at a 

35 trustee ·for a charity entering into 
possession ofproperty .. belonging .. to the 
charitycannor, whifatremafoing a trustee, 
change the character of his possession, 
and assert drat he is in possession as a 

40 beneficial owner." · 
···: · .. (emphasissupplied) 

The p{~intitf.~-·fHI~ W~$ '1~1(\red based 
on adverse possession, 

18. The question ofperfecting title by 
45 adverse possession again. came to be 
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necessarily an adverse. possession and ~he 
prayer clause is not a substityte for a plea of · 
adverse possession. Theopinion expressed is 
that plaintiff can take a plea of adverse 
possession but wirhfu!' particulars. The Cou11 5 
has observed: 

"5. As an akernacive, itwas qont{(ll~~~d 
before us that the title ofHakir Alamwas ·· 
extinguished by long and unlnter1·'ffptcd 
adverse possession of'SyedAutadAt: and IO 
after himofthel)!a'.intiff. 'the High;Court 
did not acccpttfris case. S1ich <1 case is, 
of cou~·se! open to a plaint((fto make 
(( his possession is dlslw:he4 (l the 
possession <~(the rea{·D'vl111er riji<D1s /'5 
into. litle u~1.de1· the DmiL~tion Act and 
hr; .·is ,fisposscssed, M, can .. ~11112 w 
obtainpos.~:e.~siqn1 j(1r he does not then 
re~y. 0,1· 'rhe.1 henamI ~1:C1ture of lhe 
IN111s,a<:t.ion. But the alte1~native claim 20 
ml{st bec!ear~i) ·made .(.uu:/provcd. .. Th-e 
High Coud heki'that thep{ea :ofadvcrse 
pOSSCSSi.On WaS:HOt raised ll1 -the SU it and 
1:everse.d the decision of the two cowfs 
below. lhe pl~a of adverse posscs·sion is 25 

·raised here .. Reliance is ~)la·ced before us 
on S11kb;a,n. Das _v .. Krishanapd, !LR 32 
Pat 353 .a:nd s·d. Bluigwa1iSi11gh v. Ram 
BasiKuer, AIR 1957 Patl57, to submit 
that such a p1ea is notn;ecessary and 30 
al{ernatively, that if a pfoa is, r.equ ired, 
what can be considered a pm-per ~plea. 

·But-these two:-cases -can hardly help the 
appellant. No <lo'ubt, the plaint sets out 

. tlTe ,fact that after ti1e pw~~hase by Syed ;J,) 
Aufad Ali; benami i11 the frame of his son­ 
in-law Hakir Alam, S)ieu Aufad Ali 
continued in possession of the pi'.opcrry 
hut it docs n(it say 'that .this po-ssessiDn 
was at any titn~ adv.erse to that of ti1e 40 _ 
certified put-chaser. Hai<.irAlap1 was the 
son-in-law of Syed AufadAli and was 
~iving with him. There isn,0 suggcsticn 
tlmt Sy~d Aulad Ali ever as~ertoo nny 
hostile titkagairist him. ()!'that a clispute 45 

years' !aV.1 of limitation, merelyby making 
common cause with a Collector, who 
could enjoy security againstinterruprion? 
The true answerto such a contrivance 
is; the legal rightofthe Government is to 
its rent; the lands owned -. by others; as 
between private owners contesting inter 
see the tlt.k~ ot'the lands, the law has 
establish~d a limitatio~ of .twelve 
years; after that lime; it declcres -not 
simply that the remedy is barred, hut 
that that the title is extinct in favour of 
the possessor. Tbe Government has no · 
title to intervene in such 'contests, as its 
title to its -rent in the nature of ju mma is 
unaffected by transfer simpty of 
proprietary rig;M int~e fan9s. The t iability 
Of the lands ofJumma is not affectedby 
a transfer.of.proprietary' dght; whether 
such transfer is affected: simply .by 
transfer oftitle.or lessdirectly by adverse 
occupatio1{andthe.{awofli111i.tati·on.'' 

· · (emphasis supplied) · 
19. In SiM. Karim v, u« Bibi Sakina, 

AIR l 9G4 SGl254,:.·a question arose tindqr 
section <St> of the Code of Civil Procedure, 
l 908 which provides .that no suit shall be 
maintained ag(ltnsrp :certi fled ,purchaser.'The 
question arose for consideration that in case 
possession isdisturbed whether a plainriffcan 
cake the alternative plea that the titJ.e of the 
person purchasing benami in court auction was 
extinguished by long and uninterrupted adverse , 

'possession of the real owner. ff the possession 
of the real owner ripens into title under che 
Att At'd ,he is dispossessed, be can sue tD 
obtain possession. This Court has held eharin 
such a case it would-be open for the plainriif 
to i3:ke such a p{ea but with. ful I particulars so 
that the starting point of lirnitation can be 

. found. A mere suggestion in <~H~ reliefciause 
that there was an uninterrupted possession for 
several l 2 years or that the plaintiff had 
acquired' an absolute title was not enough to 

I . . L ' 

raise su~h a plea, Long possession was not 

I r?7! 
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owner to the adverse possessor. Right thereby 
accrues in favour of the adverse possessor. 
Th is Court has considered the matter thus: 

"48. In State ofRajasthan v ~ Harphool 
Singh, 2000 .(5) SCC 652, this Court 
considered .t:hc question whether the 
respondeneshad acquired title by adverse 
possession over tile suit land situated at 
Nohar-Bhadra Road atNohar within ~he 
State ofRajasthan. The suitfiled by the 
respondent ·-against ·his threatened 
dispossession was decreed by the trial 
court :"tVith the finding that he ·had 

-acquired.aue byadverse possession. 
The first and second appeals preferred 
by the StateGovernment weredismissed 
by thefo\ver.appeflateoourt and the High 

~ CmHt .fespectively.· 1"hi-s Court reversed 
· the j u·dgmerits and ~crees of the ~ourts. 

below as also of the High Q-ourt and hdd 
that the plaintiff-respondent could not 

· ·. substantiAte·his claim of perfqctidn .oftitlc 
. by adverse. posses·sion~ Sorne of the· 

· observatio11s m~de' . on tHe · • issue of 
acquisition oftitle by' adve1~se p0ssession 
which. have ·9earing 011 ihis case. are 
extracted below: {seep. ?60, para J 2) 

"I~. So far as the question ·of 
perfeetion of title bv adverse 
posses:si~n arid that tooi~ respect of 
pu,QHc p1;operty i·s ·concerned, the 
question requires to be considered ' 

·more ~riouslyand effoc;tively for the 
reason: that It ul~imiit~1y involves 
destruction of l'ight/titlc.qfthe State 
to immovable property and 
conferring l\pon a· third-party 
enct'Oacher title where he had none. 
The d~cision ·in· P. ·Lakshmi Reddy 
v. L. Lakshmi Keddy, AIR 19·5i•j- SC 
314, acivertedto the ordinary-classical 
requirement· that it should be 11ec 
vi, nee clam, nee pre{-·arto - tl)al is 
the pos-sessiqn requite.d must be 
adequate in -continuity; in pu'blidty, · 

[SCA c I 78 >! 

with regard to ownership and possession 
had ever arisen. Adverse possession must 

!. be adequate in continuity; in publicityand 
extent and.a plea· isrequired at the least 

5 ·to· show when possession becomes 
adverse so that the starting point of 
limitation· againsttheparty affected can· 
be found. There isno evidence here when 
possession became adverse if it at all did, 

Jo and a mere suggestion in the relief clause 
that there . was an uninterrupted 
possession for, "several 12 years" or that 
the plaintiff had acquired. "an absolute 
title" was not.enouglitoraise such aplea. 

15 Long possessiorr is. not necessarily 
adverse possession.and-theprayerclause 
is not a substitute for a plea; The cited 

· cases need {rnrd~yhc considered -because 
~ach case must be determined uponthe 

20. allegations in the plaint in that case. It is 
sufficient to.pointout,~hat in Bishun Dayal 
v. Kesho Prasad, AIR 194{) PC 202 the 
Judicial Committee did not.accept an 

"alrernarive case ha)ed oq_.pos:>c·ss~on 
25 after purchase with9{1t. a proper plea." 

.{emphasis supplied) 
20. There is an· acquisition .of' title by 

adverse possession as 'such, such a pd-son in 
the capscity-of a pJ.aintiff<:an always use the 

JO plea in case any of his rights are infringed 
including in case of'dispossession. In Manda! 
Revenue Officer v. Goundla Venkaiah .& 
Aw . .(20 l-0) 2 'SOC ~6.1 this Courthas referred 
eo the decision in Stat~ of'Rajasthan. v. 

JJ iftJPJJhMl Singh '(2GOO)S '$CC t>S2 In which 
the suit was tiled by the' plaintiffbased on 
acquisition oftitfo by adverse possession. This 
Court has referred toother decisions also. in 
Annakili v. A. Vedanayagam(2007) · l 4 SC<: 

403-08 and P. t: Munichlkkanna Reddy y; 
Revamma (2-007) 6 SCC 59: It has been 
observed that there can be an acquisition of 

~~~e~:ed~~~;s;d~~;~;~~~s~j~,:se;f Zt;j~ 
45 ~hift~thc ti lie already distanced from the paper 
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and in. extent to ~ho\v that it is . 5 L In. r.r. Munichikkanna Reddy v. 
possession adverse to the competitor. Revamma, 2007 :(<5) SCC 59, the Court 
ft was also observed therein that considered various-facets of the law of 
whatever may be the animus or· adverse possession and laid.down various 
intention of a person wanting to propositions including the following: 5 

"acquire title by adverse possession, .(SCC pp::t)6 & '68, parasS & 8) 
his adverse possession cannot . . xx x . 
commence unti] he obtains actual 8. · ... to assess a claim of adverse 
possession with the req'tHred possession, two-pronged enquiry is 
animus." required: . . , lO 

50. Before concluding, we may notice · · 1. Application of limitation provision .. - ...... - 
two recentjudgments In which law on therebyjurisprudentially .''wi{fol neglect" 
the question of acquisition of title by element-On 9fll't of -the owner established. 
adverse pQ~~'YSSioh has bi;;n i;'Ql1Siti~rro ·suocessful appliatio·n inthis·mgru;lfdigtfiMces 
and reiterated, ln Annaki~i v. A. the;tideoftheJ.and·frotn:the.paper-0wt1er. 
Vcdanayagam, 2007 ( 14) ·sec 308, the 2. Specific positive Intention to 
Court observed as under: dispossess on the part of the adverse . 
(SCC p. JI 6, para 24) posse:s~·or_ effectively shifts the 'title 

I "24. Claim by adverse already'. distanced from the paper .. 
possession has two elements: ( 1) the "owner, to the adverse possessor. R/ght 20 
possession of the defendant should thereby accrues in .favour of adverse 
become adverse to the plaintiff: and possessor rs intent todispossess is an 
{2) the <lefon-dant' must continue to ·express statement .of urgency 'and 
remain in possession for a period of intention in the upkeep oftheproperty. 
12 years · thereafter, Animus (emphasis in' 01;igfnal)" .: · · . ' .: 25 
possidendi as is well known is a (emphasissupplied) 
requisite ingredient of adverse 2C Jn P. T Munichikkanna Reddy v. · 
possession. It is now a well-settled Revamma, {2007) .6 SCC59, .this Court:has 
principle of law that mere observed as under: ' 
possession of the land would not 2. The defendant-respondents in their 30 
ripen, into po5sessory fill€ for tlu! written stnte111e11t d~n~d Ahd disputed the 
said purpose. ·Possessor must have aforementioned assertionof the plaintiffs 
animus possidendi and hold the .and pleaded their own d.ght, title and 
land adverse to the title of the true interest as afso p6·ssc·ssi-on in or 6ver the 
owner. Forthe·said purpose, not only 'Said I acre 21 guntas of land. The 3:5 
animus possidendi must be sh<)wnfo learned trial Jud.ge. decreed the suit 
exist, but the -same must be shown inter alia holding thafthe plaintiff- 
to exist at the cominei1cementof the appellants have acquired · title by 
possessk>n. He must 'C{)ntinue in the adverse posse~sipn as. they have 
said capacity for the period been in possession ofJhe lands. in 40 
prescribe<! under theLimitatioi1 A-ct. qucsti?n for a period ofmorc than 50 
Mere lon8 possesskm1 it is frite, for:~ years~· ·on an, c.ppeal . having heen 
period of mqre than· l 2years without prefm:edthereag;ainst by the respondents 
anything more does not ripen irito a before the High Court, the.said judgment 
title." · of the trial court ~as rever;sed holding: 45 

.. ·· .. @i) 
. 49 ;\:::!_,! ir 
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b ring an action for the. recovery of 
p roperty that. has been· in the adverse 
possessio~ of.:another for a specified· 
time but also· to vest the possesso» 
with title. The intention of such statutes 
is not to punishone who neglects to assert 
rigl;ts1 but. to protect those w~o 'have 
maintained the possession of property for 
the time specified by the statute under 

-claim of right or colour oftit!e. '{See 
American fodsprudence, .Y<JL 3, 2d; ,P. 
81.).{t is important tokeepin mind while 
studyingthe American notion of adverse 
possession, especial 1)1 in the backdrop of 
{imitaricn statutes, that the intention to 
dispossess cannot be given .a complete 
go-by .. ~i!11p,ie application ofiimitarion shall 

0 not be· enough by itsel f for thesuccess of 
· a.n aclver·se possessi,on cfaim. . . . 

.8. Therefore, to assessaclain1of adverse 
possessior1, two-pronged' enquiry is 
required: 

1. App{ication of limitationprnvisioq 
there.by j urisprudcntial!y "wilful 
neglect" clement on part· of the 

·owner · established. Successful 
~p.pikatioii ih' this regard distances' 
the title 0f the !and from the paper-, 
owner. 
2. 'Specific positive intention to 
dispossess on .the part of th~ 
adverse .possesso'I· ~ffectively 
shifts the title alreadv distanced 
from the paper-ow~er;, to the 
adverse possessor. Right 
thereby accrues in favour of 
adve.rse possessor asintent tQ 
dispossess, · Is an ' express 
statement of ur,gcncy and 
intention in the upkeep of the 
propert)'. · ' 

3-0. In Kaf-nataka Wakf Board the la0 
was ·stated, thus: (SCC p. 785·, para 11)' 

"l l. fo the eye of the law, an owner 
woul<l be deemed.to 'be in possession 

[SCA < 180 >I 
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"<i) ... The important averments 
of adverse possession are twofold.: 
One is to recognise the title of the 
person against 'whom ·adverse 

, possession i's claimed. Another is to 
enjoy the propertyadverse to the title- 
11\)ldw's i11~~f~~LaJter makin8 him .. 
known rharsnch enjoyrnentis against 
his own interest. These two 
averments are basically absent in this 
case both in the pleadings as well as 
in the evidence .. 

(iij Thc finding of the court below 
that the possession of-the plaintiffs 
became adverse to the defendants · 
between 1934~36 is again an error 
apparent on ..tl)c face ofthe record, 
As -it ,·i·s-now clarified before me by 
rheiearned counsel for the appel lants, 
that the plaintiffslclaim i11 respect 
of the otherland ofthe defendants is 
based on ·the subsequent sale deed 
dated 5- 7-193 6. 

It 'is settled law. that mere 
possession even if it is. true for any 
number ofyears wii I not clothe the . 
person In enjoyment with the title by 
ad verse possession. As indicated . 
supra, the important ingredients of 
adverse possessionshould have been 
satisfied." · 

6. Efficacy ofadverse possession law in 
most jurisdictions depends on strong 
limitation -st'atutesJJyop·eration of which 
right to access t·hc court expires through 
efflux of time. As against rights of the 
paper-owner, in the context .of adverse 
possession,' there evolves a set -of 
competing rights in favour of'rhe adverse 
possessorwho has, for(l_;long1perioq'9f 
time, cared for the land, de\;efoped it, as 
against the owner ofthe property who 
has ignored ·the . property, :Modern 
statutes of limitation operate, as a 
rule, not only to cut off onc's right to 

10 
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of a property so long as there is no pleading adverse possession has no 
. intrusion. Non-use ofthe property by equities irr' his favour. 'Since he is 
the owner even for a long time won't trying to defeat theri,ghts of the {rue 
affect his title. But the position will -owner,· it is for himtoclearly plead 
be altered when another person takes and -esta~lish al] facts necessary to .: S 
possession of the property and establish hisadversepossession." 
asserts a right over it. Adverse 22. In State. of Haryana v. Mukesh 
possesston J~ .a hostile possessfnn , 1Kw]1m•& 01•s., {~l'O l 0 SCC;4-04, th~-MLH~ 
by dearly. asserting .hostile title considered the question wbether-t11ep!aintiff 
in denial of the title of die true hadbecometheownc~'.:~fthcdisputedpropcrty JO 
owner. rt is a weli-settlcd by way of adverse possession and in that 
prin'<.:i1)Jc that a ·{)arty claiming coniexrconsideres the decisions in Revamma 
adverse' possession must: prove '(supra) and Fair'11eather v. S(/Marylelxme 
that his possession is .'nee vi, nee Property Co. 'u« {f962) 2 ,AER 28'8 {HL) 
clam, nee prccario ', that' is, andTaylor v. Twinberrow 1930All ER Rep lS 

· peaceful, open and continuous. .342 '{DC) and observed that adverse 
The pQ~S'CS~ion must {1' ad~quatc in 1 pD5se.ss~ioqconfers negativ1e and consequential 
cDntinu'ify, in publicity.and in extent" riglitet'tec'ted·~only as somebody.else'spositive ... 
to show -that. i~leir -possession -is · ·rightto access-the couitisbarredbycperation 
adverse to t41e true owner, It must of faw. Right of ~he paper o,wr1.el· is 20 
start with awrongful disposition of ·excingu{shedandthatcompetingdghts evolve 
the rightful owner and be actual, 'in favour ,c)f adverse possessoras he -cared 
visible, exclusive, hostile . and for the land, developedit as against the owner 
continued over the statutory period. of the property who had ignored the property. 
(See S.M. 'Karim v. Bibi Sakina, This Court has observed thus.. · · . 25 
Parsinni v .. Sukh i and D.N. . "32. This Courtin Rcvanima (2007) .() 
Venkararayappa v, · State of ·. ·sccs~observed that to understand the 
Karnanr!rn.f. Physic.a.I fact' of , true · nature ohadvt!r~~ -. possession, 
exclusive possession and the animus fairweatherv.'StMa1ylebcne·PropertyCo. 
possideudi to hoid as owner in Ltd. (1962) 2 Ali ER 28~{HL) 'Can be JO 
exclusi·Oll to the actual owt1er are the consid·ered where the House of Lords 
mo'St iinportantfactors'that are to be rcforringto Taylor v. Tv,,·inberrow (193'0) 
aecounted in cases of this nature. 2 K.B. lo te11rk:"'<i adverse possession as a 
Plea of adverse possession is not a negative.and consequentiali·ight etf.ected 
pure question of law but a blended only because somebody else's positiv.e right 35 
one of factand law. Therefore, a to access the court is barredby operati{)n 
pers-on who .daims adverse of law. As against the right~· of the 
pogigeg~i~l,'~h~ul~~k~w~ (A) M wl~At paper-own~'r, it,7 lhe .conlexi oj'adve)ose 
<iate he -came into possession, (b) possession, there evolves a set of 
what, was the nature of his competing rights in favour of th¢ adverse 40 " 
posse-S-sion,(.c) whether the fadum possessor who has, for a long period.of 
ofpossessior(was known t-0 the other ·time; cared for the land, #evelope~i It,. 
pai'ty; (d) howlonghis possession has as against the owner of .the propef,ty 
continued, and{e) his possessiop wa$ who has ignored the property." 
open and undisturbed. A person {emphasis supplied) 45 
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I 3. As stated, this-civil appeal arises from 
the judgment of the High Court in RFA 
No. 672 -0f (996 filed by the origirtal 
defendants underSection 96 CPC. The 
impugned judgment, to say the least, isa 
bundle of'confusion, It quotes depositions 
ofwitnesses asfinclings.dt quotes findin'gs 
of t~e'COrn:ts below wh ich ~a ve been set 
aside by t.~1e High CourtIn the earlier 

, , rnun\i, It ~riti\ltltl5 th~ find.in.~ given by 
· the coerdinate Bench-of ti~ High Court 

in -the :earl ier ... round of ii.tigat!o11. 1-t-does 
not answer the .question of lav.' whlch 
arises .for;-<let-erm ination irfth is -case. To 
quote an ·example,' one o.f thd main 

·questions which -arises for 
.determination, in·-this case, is whe,iher 

. t~e. tenant's possession ciJU!d he 

. 11~e£1ie(/ as possession of the owner in 
computation ,of the perioq. of twelve 
years under Article 64 of the Limiiation 
Act, 1963. Similarly1 as anexan1ple, the 
impugn.edjudgn1ent,docs n()t at1swcr{he 
quc-stion a.~ to whe;.ther the decision qf the .. 
Higi1Courtdatcd:l4.8~ I 98l in :RSA No. 
545 of l 973 was at all bindin.gon the LRs. 

. of Iy~ngar/tl~eir a·!ienees. sTmilarly; the 
· ·impLig1i·edjLi<l.gmentdoes not<:onsiderthe 

·effect.ofthc judgment dated 10.11. I 961 
rendered by the trial cou1t h1Suit No. 94 

'~f 19% fil'cd by K.S. Setlur against 
Iyengar inter alia for re~onveyance in 
which the cou1t below did not acceptthe 
contention of K.S. Setlur that the 
'COnveyan~e executed - 'by' K~lyana. 

· sunclrarn fycr in favour of Iyengar was a 
b'enami tran'Sa:ctipn. ~.itnilarly, .the 
impugncdj udgment has fail~d to consider 
tire effect of the observatic:ms made by 
the civil oouit in the-suitfil~d byfye1tgar 
for t5ennanent injunctionbcaringSuit No'.· 
79 of 1949 fo the dtcct that though 
Sbyamala Raju was i'n possession and 
cultivation, whether he was a tenant 
under !yen.gar or und-er K.S. Setlur was 

{SCA < 182 >/ 

23. In Krishnamurthy S. Setlur (dead) 
"by LRs. v. CJ, V. Narasiniha Setty & Ors., 
(2007) 3 SC~S69, theCourt pointed out that 
the duty of the plaintiff while claiming title 

5 based on adverse possession. The suit was 
filed by the plaintiff onll. 12.198.L The trial 
court held that the plaintiffhas perfected the 
titie in {he suit lands based on adverse 
possession, aud-decrcedthe suit. This Court 

If) has observed thattl1e,pl~~r1~fff iP~S\ p\~~~ ~11~ 
prove the date on and from which he claims 
to-be in exclusive, continuous and undisturbed 
possession: The .. .question arose for 
consideration whether: tenant's possession 

I 5 could be treated as possession of.the owner 
for computationofthe period of 12 years under 
the provisions of the Act. What is the nature 
of pleading required in the plaintto constitute 
a plea of adverse possession has been" 

20 emphasisedoythis-Gourt and another question· 
also arose whether the plaintiff was entitled 
to get back . the possession ·from the . 

-defeadants? T·h:isCoBrt!4ias observe~ .. thus: 
'' 12. Section 27,b.ftheLimitatioliAct, 1963 

25 operates to extingu ishthe right io property 
of a person 'who does not sue for its 

, possession within the time allowed by 
law. The right extinguished is the right 
which the lawful .. -'. owner . has · and 

30 against' whom 'a claim for adverse 
poss€.Hion is mati(!, lhi!r&fDrll. · rb2 
plaintiff who makes a claim for 
adverse -possession has to p(ead.and 
prove the -dcue on'qnd from which. he 

35, claims to be in exclusive, continuous 
and undisturbed jJossession. · The 
question whether possession is 'adverse 
oi: not is ofsen one of simple ·fact but it 
may also be a conclusion of iaw or a 

4() mixed question of law-and fact.The facts 
found must be accepted, but the· 
conclusion drRwn fr·(Jm tli~1,,, 1'ft1'~~ly, 
ouster or adverse possession is a question 
of law and has to be considered by the 

1' _.i.'_.. 1· I 

45 COUl1. 
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not conclusively proved'. Similarly, the Commission Y. City of Little Rock 22i 
impugncdjudg111cnt has not at alt· Ark. l0-85:JDJ S.W.2d 569 (1957); 
considered the. effect of Iyengar or his MonnDt v. Murphy 207 N.Y. 24;{) I 00 
LRs. nor.fitinga.suiton title despite being N .E. 742 ( 191.J); City of Rock Springs v. 
{ibertygiven to them in theearlierSuit Stu111139Wyo.494:273P,908:97;:\.L.R. 5 
No. 79 of I 949. In the matter of adverse ·I ( 1929). 
possession, the courts have to find ow 6. '8ffk;acy-0(advcrse possession •ICJ.w in 
the plea taken. by the 'plaintif]. in the most jurisdictions d·Jpend' on strong · 
plaint. In theplaint, the. plaintiff who I imitation statutes by operation of which 
claims , to be oH;ne,r by adverse right-to-:accessthe courtexpircs{hfQ\.1gh JO . ..,,,aw•i:· 

possession °f1-c1s to plead 'acrual e~'flux of tfrnc. As agaiusr rights of the 
possession. He has-to plead the.period paper-owner, in the context ·of adverse 
and tJie date front which fie claims to pO'S'SCSSion, there evolves a set of 
be in possession. The plaintiff has lo competing rig11ts in favour.ofrhe adverse 
plead and prove that .his possess1{m possessor who has, for a Imig penod of 15 
was cominuous, l!!tclusive and time, cared '~Dr {he (and, d@v~loped it, ng ,,,,:,·,·,~~ .. , ... 
undisturbed to the ·knowledge of the against the owner of the property who 
real ownerof'the {and. He has to show a has ignored the property. Modern 
hodtileti.tle. He has to communicate h·i'S:. . . statutesof limitation operate, us (1 rule, 
hostility to thereal owner, None of these not only {O cut ~?fl one 's right to bring 20 
aspects. have been considered by the an action for the ,nxm:e1~v of property 
High Court in its impugned judgment. As that has been in the adversepossession 
stated above.xhe impugned judgment is of another Joi· a specified time hut also 
underSection 96 CPC, it is not a judgment lo vest the .possessor with title. The 
underSection I 00 CPC Asstatedabove, intention of such statutesis not to punish ]5 

d i ' • ' , I I I h b a verse possession or ouster is an one w.10 neg ects to assert rig ts ut to 
inference to be drawn from the facts protect those who have. maintained the 
proved (sic) . .that work is of the fil'~t · possession o(propetty for the time 
appellate cou1.1:· specified by the' s.tatute' under claim of 

(emphasis.supplied) right or c-okrnr of -title. {See American 30 
24. In P. T. Munich;J(kanna Reddv v. J,urispruden~c, Vol. 3,2d, Page 81 ). It is 

Reva11ima, {2007) -0 Sec 59, the plai;1tiff iinportant tokeep in mind while studying 
claimed the tit1e based on adverse possession; the Amerf.can notio1i of Adverse 
The co,'urt observed: Posses-sian, es~ial ly i11 the backdrop of 

"5. Adycrs~ possession in one 'Sense is Limitation Statutes, th~tthe intention to 35 
based 011 the theory or presumption that d ispossc~s.ca11not be .given a compfote 
the -owner has abandoned the· pmperty ..go by. Simple appiicatiortoflimitation -shall 
{o the adverse possessor . on the not be enough.by itsel'ff.orthc success of 
acquiesccn'C~ofthe owncrto the hostiJ.e an.adverse p6ssessi.ondaim.~' 
acts arid ¢laims of the person in .(-0111phasissupplied) 40 
po·ssession. HJollows that sound qua lit les 25. 111.li<,1/shury's Laws of England. 4'h 
ofa typical adverse possession lie in it Edn., Y-oL 2'8, ·para 777 positions ofrrcrs<>n in 
beingopen,.continuous and hostile. fSce adverse possession has been discussed and it 
Downing v.' Bird I 00 So. 2d 57(Fla. has heen observed on the basis of various 
1958); Arka;1sas Commern{)rative decisions that a per-son in possession has a 45 
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transmissible interest in the property and after acknowledgmentcf title. A rent-charge 
expiration of the statutory period, it ripens as is extinguished when (he remedy ·to 
good a right to possession. .Para 777 i:s as recover it is barred. " · · 
under: . {emphasis·suppHed) 

~'777. Position of person in adverse 27. Nature oftitfo a~uit~e<l ~by adverse 
possession: While a person who ls in · possession has also been discussed in the 
possession of land without tltl e Halsburys Laws of England in Para 785. ft · 
continues hi posses.don,;\hen. before has been observed that adverse ocssession 
the statutory period has e.lapscd, he has, leaves the occupant w{t'.h a title .gaiued by·-the 
a transmissible interest in the property fact of possession arsd.resting-on the infi.nnity 

. which -~s . good .agains: {it/ the .. ·worfd. oftherights of others toeject .J:dm. Sarne is a 
except the rightful owner. but an interest "goodtitle", both at law and in equity. Para 

-which is liable at any moment tobe 785 is also extracced-hereuuder: 
defeated by the entry ofthe i·i.ghtfu! '785. Nature -of ti.tile acquiced: The 
owner: and, if that personis succeeded operation of the scacucoryorovisiou for 
in possession by.one ciairning through him . · the extinction oftitle is merely negative: 
who holds until the explration of the . ·. · iiextinguishesthe right and title of the 
statutory period. the successor 0ha~ · · · · <dtspossessed owner and leaves the 
then as good a right to the possession . occupant with a title gainedby the fact 
as ·if he himselfhad occupied for the of possession and resting on the 
whole period. " -infirmilyof the. right of others to eject 

(emphasissupplied) him. 
2<), tn Halsbury 's Laws of Engl~wd, A tide gained by the operation of· 

..:.tinctionoft[~lebythceffect·ofthe,expirario11 the statute is a good tide, both atJav.·· 
r the period of limitation has also been . and in equity, and will be forced by 
iscussed in Para 783: and onceright is lostto Ow court 011 a 'reluctcnt purchaser. 
cover the possess i6n1 the same cannot be · Proof, 'however, tha: a· vendor and those 
vested by any re-entry or-by asubsequent through whom he claims have had 
:know,kdgment0ft~de . .Pam 783 is-extracted. independent possession of an estate for 
:muncler: · twei ve years wiU nDt be sut11cient to 

"783. Extinction qftitk At the expir~tion .establ i5h a saleab-!e title without evidence 
of the pcriQ<;i~ pr~~~ribiid by the Limitation ' W ~l,~w the sl:ate ot the tide at the time 
Acti939.foranypersontobrfoganaction that possession '.cDmmenced. [f the 

;to i;ec-over fand{ihclu<lingaredemption 'Contract for purchase i·s· an open one, 
action) or an action to enforce e.n posses-si0n for. twelve years is not 
advowson, the title of that person ·..t-o'fhe suffici.ent: an<l a fuH Length of the title is 
land or ad vows-on is.extinguished. This ~s . 1~.quircd. Al.though possession oflan<l is: 
subje<:tto .tJ.1e s~ial provisions relating prima faci.e evidence· of sci-sin in foe, it 
to-settle<ifand and'1andheldon t_FL1st and does n-ot follow t./rnt a person who has 
the prnvisions for -constituting th~:·''"'·' .. ga.ined a title to land from the fa.ct of 
proprietor of re~istered la11d a,truste;<; fQr cerrnin persons bei1i,g ban~d ofthelr 
the person who has a,cquired title against rights has the fee simple ves{ed' in himself; 
him. The extinguished title cannot for, although 'h-e may have gairietj an 
afterward be rev'ested either by re-:- indefeasible title against those who had 

·entry or by a subsequent pClyn~enl or at'l e·state in posses-sion, there may be 
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case the ownersuffers his righuobe barred 
by th't! law of limitation, thepractical effect is 
the extinction of.his tide in favour ofehe party 
in possession. The relevan: pqrtion is extracred 
hcreu nder: 5 

·'~ .... The inference 'fror:t1the~vi<lenc·e--as 
a whole is irresistil:ifoth~ .. t it was with his 
knowledge and imptied-corisentthat the 
buikiing was consecrated as a 
Dharmasala and used as, such for I 0 
charitab le and :rd igi·ouspprposes and that--·· 
Lala Janaki ·Das, and atter him,. 
Ramcha.nd, \.Vas in po:sses-sion of the 
p.ropertytd! ·!93 l. As for¢iblypointed 0~1t 

by the High Court in oonsid~ring the 15 
merits or the Jzmge, i:during the C()Urse of'-:. 
mm.c than 20 years t~\at this budding 
remained in the ·charge of Janaki D~1s, 
and on his death in that of his sop, 
Ramchand, the:defendarH had nevcn)nce 20 
-claimed the property as his own or 
·objected to its being treated as dc<l icatcd 
property.'· This Board held in ('6'6) 1 l 
M.IA 345: 7 W.R. 21: (Suther. 676: 2 
Sar. 284 (P.C.)7GL1113a G9pind~,s Munda! 25 

· v. The Collector of the Tvv·enty Four 
Pergunnahs, at page 36J, that. if the 
owner: whose property'is enCl'oach<:;d. 
upon suffers his right t9 he bari·ed by 
the law <<!limitation thej)'racticc1/ e.f/ect 30 
is the extinction of his title in fa0vour 
oft he party in possession. '' ~'tection 28. 

· Limitdtion Act, says: 
"At the determination of the p~riod 

hereby limitedtoantperson fw in~tituting .JJ 
a -suit for po·ssession of al1y prope1ty his 
1:ight to such propetty shaJJ, be 
extinguished.'' Lala Janaki Das an.cl 
Ramdrnn<l. having heki. the pr<>p;erty 
adversely for ·upwards of 12 years on 40 
behalf of the charity for which it :w.as 
dedicated, ti.follows thdtthe title Lb ii, 
acquired by pr~~w,]1tian1 ha.s becoma 
vested in the .charity and that of.the 
defendant, if he had any, has hec~me 45 

~.-·------ ... 
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persons entitled in reversion or remainder 
whose rights are quite .unaffected by the 
statute." 

{emphasis supplied) 
28. ln an articlepublished in Harvard Law . 

~evlew'.on ui~lde by Adverse Possessi{);1'' by 
Henry W. Ballantine, as to ti1e question of 

~~f'~verse possessionand acquisition of.title -it 
has been observed on strength of. various 
decisions that adverse possession vests the 
possessor with the complete.title as effectuaily · 
as ~f there had been. a conveyance by' the' 
former owner. As--beJd in To/tee Ranch Co. 
v .. Cook, ! 91 U.S. 532, 542 ( 1903): But the 
-ti.He is independent, not derivative, and=relates 
back" . to -t11~ in-c;eptjon of the ~dvcrne · 
possession, as "observed. ·(see Field. v. 

·Peoples, 180 Ill.'3.76, 3S3,54 N.E. 3D4(1S99); . 
. Bellefontaine Co. v. Niedringhaus, I 8 I i 11. 
42<5, 55 N.E. 184 (1899)~-C:J La Salle v. 
Sanitary District. 2(){) W. 423, 429, l 03 N .E. 
175 (l 913); Alv1ES, LECTURES ON LEGAL 
fl!ST. 197; 3 AiVGLO-AMERfCAN ESSAYS, 
567). The adversepossessor does not derive 
his title from the former owner, but from a 
new ~~UM~ 16f tiHe, hls .po~sesslo11. The, 
"investitive fact" isthe disseisin and exercise . 
of possession 'as observed it'} Camp v. Camp, 
5 Conn. 291 {1824); Price v. Lyon, 14 Conn. 
Conn. 279, 29{) (l 841); Coal Creek: etc. Co. 
v. East Tenn. !. &.C. Co., I 05 Tenn. 563; 59 
S. W. 634, -6J6 (1900). fr has also been 

· observed that titles to property should not 
remain uncertain and· in dispute, but that 
continued de facto exercise and assertion of 
9. l'ight ~h~uldbe eonclusive evidence Of the 
de Jure existence of the right. 

29. In Lala Hem Chandv. Lala Pearcy 
Lal & Ors., AiRl942 PC. ~4, the question 
arose of .th'.'! .. adye1:~~1:.,poss-e$sion where a. 
trustee hadbeen in possession for more than 
12 years under a trust which' is void under the 
law, the PrivyCouncil observed that if the 
i·ight of a deiendant'owner isextinguished tile 
plaintiff acquires itbyadverse possession.In 

Ravindcr Kaur Grewal vs A1a11jit Kaur (Mishra, J.) 
'({!)99 
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extinguished by operation of S. · 28. mortgaged the lease to him. The question 
Limitation Act .. Their Lordships have . arose whether the statute transferred'the lease 
no doubtthht the Subordinate Judge to Giraud and he became the tenant of the 
would also have come to the land lord. In that context,· the · aforesaid 1 

conclusion · {/1Qt the title ·of the observations have been made. It hasbeen held 
defendant has become barred by what is acquired would depend upon what 
limitation. had henotbeen of the view right person has against whom he has 
that Lala Janaki Das retained prescribed and acquisiriou.oftitle byadversee 
possession 'pf the suit property "as possession would >i~ot more be ehanrhat, The 
trustee for the benefit of the author of lease iG nct.transferred-uueer a statute batby 
the trust and ~is legal representatives, and the cxtinguishmentof r,ights~ The odier-person 
that presumably S. 10, Limitation Act, ripens thc-righr, Thus, cl~e-decision does not 
would apply to tht>case';thoughhe does rnn ... couurcr ·to the various -decisions which 
not specifically refer to the section. For have-been-discussed eboveeoddeais with the 
the above .· reasons, ... their Lordships natuseofritle-confened-by adverse-possession. 
hold that the plaint{{/~· have estabiished 31. The dee is ion ·in . Taylor v. 
their ·title to the .. suit property by ' . Twinberrow, (! 930) 2 K.B. L6 has also-been 
adverse possession for upwards of.~2. · ·. ·Jeferred to submit to thcconzrary. ln thatcase, 
years before the defendant obtained · . also it was a case of a dispute between the 
possession of tt: and.since the suit was tenant. and sub-tenant: The Kings Bench 
brought in January 1933, within so· consideredthc.effectoftheexpiratfon:Of 12· 

·short a time as two years of years' adverse possession under section 7 of 
dispossession, the plaintiffs are entitled the Act of ! 833 and observed thatthat does 
to rGCOVer it from the defendant whose confer :1 title, whereas its effect Is merely 
title to holdit ifhe had any' has become negative to destroy the power ofthe then 
extinct by limitation, in whichever manner tenant Taylor to claim ~s .a landlord.against 
he may have obtained possession · .. the. .sub-tcnanr in possession. It would not 
permissively or by trespass." destroy the rightof the freeholder, ifTaylor's 

(emphasis supplied) tenancy was determined, by the freeholder, 
O 30. {n Tichborne v, Weir, ( 1892)67 LT he could eject the subtenant. Thus, Taylor's 

735, ithas-Oeenobscrve<:ltha:tconsideringthe right would be defeated and not that of the 
effect of limitation is notthatthe right ofone freeh9lder 0who was the owner and gave the 
person is <:onveyed to ,another, but that the land on the,tenancy to Taylor. In ou.ropinion, 
right is extinguished .al'l<l -destroyed. As the the view is in ·~onsonance with the law of 

_,mode ·of conveying tl1e titfo is notpre~cribed adVet'S~ ~()~,~~ion M adn1i1ri~r~dinfodia. 
in the Act, the Act docs nottonfer it. But at As the basic principle is that if a ·person is 
the same time, it has been observed that yet having a limited right, a person agaiirst him 
bis "title under the Act is ac<lu ired"-solely by can pres<:i-ihe only t-o acquire that limited right 
.the extinction of the ri.ght of.the prior rightful which. is extinguished and notbeyhnd th~t. ·. 

o owner; not by any stat~tory transfer of the There is a series-of deci'Sions laying down this 
estate~':::ln t11c said case· question arose for proposition of law as to {he·effect of adverse 
t-ransf-er-of the lease fqrmerlyheld by Baxter possession as against. Umited c)\vner if ' 
to Girau<l Who for:over 20 )'ears had been in extinguishingtitleoftne limited ownernotthat 
posses~ion of the land withou.t ,any of reversion or havingsomevthtjrtftle.Thus, 

S acknowledgment.to Baxterwqo had equitably the decisi-on in T.ayl(Jr v. lwinherrow(supra) . 

www.vadaprativada.in

www.vadaprativada.in



" 

[SCA< 187 !>) 

SocietyLtd. v. KC. Alexande:r, AIR 
1968. JC l 165. TheirLordshipset para 
22 ernpharicalty ·stated:(A IR p. · ( 175) 

' ''22. The cases of the Judicial 
Committee are not binding on us but 5 
wt approve of rho dictum i1q Fcmy 
v. CliS.\'()/d ~9-07 AC 73 \PC)."" 

33. T!W~::iJedsion i{i Fairweather v. St. 
Marylebone Property Co'. Ltd {1962) 2 AER 
288 (HL) has also bGe11 referred, .J:o 'submit JO 
that adverse-possession is anegative concept 
where thepossession -had been taken a,gains~ .. .._ .. _ 

. the. tenant, its operation wasonly .t.o b~thfs ·-' 
r.{ght agai-nst men in possessiGn. As already 
<li-scussedahovc, it was a-case-0f!imited right I 5 
t~M~~~d by the~€naM arid asuh'"tenaht cou1<l 
only perfect-his rig·ht agai11st. the tenant who 
inducted him as sub.-tenartt.p'~escribed against 

· thete11ant a1~d not again·st tlte freeholder. The 
rleci.sion does not run col1nter to any other 20 
d:edsion discussed and is 1to:hclp to hold that 
plaintiff.cannottake suchaplea or hold that 
no right is conforred ·by adverse possession. 
It may be a n~gative rightb(l{ an absolute.one. 
It confers title.a~ owner in-case extinguishment 25 
is ofthe right ofownership.:: 

34. The p1aint'iff's dg~t to raise the plea 
of adverse possess.ion has been recognized in 
several <lecisions {)f the High Court also. ff 
such a -case al'ises on the factsstated in the 30 
pfaint and the, defendant is not taken by 
sui·ptise as held in Nep~nBal(J Debi v. Siti 
Ktmlt1 Bttnerjee,' (1'9rn) R Jn~ Cas 4 t ~l'l-n~ 
{Cal), Ngasepam lbotombi Singh v. 
Wahengbam !bohal Singh & Anr., A{R 35 
i 960 Man~pur 16, Aboobucker slo Shakhi 
Mahomed Laloo v. Sahibkhatqon, AIR 
1949 Sindh 12, Bata Krista: Pramanick v. 
She baits of Z11akur Jogendra .. 'Nath Maity , 

·& Ors., AIR !'9{9.·Cal.339, Rcm1:1Chandra 40 
Sil & Ors. v. Ramanmani pa~·i& Ors. AlR 
191 7 Cal. 469, Shiromani Gurdwara ; 
Parbhandhak Committee, Khosakotla .& · 
Anr. v. Prem Das& Ors., AIR 1933 Lah 25, 
Rangappa Nayakar v; Rangaswami 45 

does not negate the acquisition of title by way 
of adverse possession but rather affirms it.' 

32. The operation of the statute of 
I imitation in givinga title is merely negative; it 
extinguishes· the 'right and title of the 
d ispossessed owner and leaves the occupant · 
with a title gained by the fact of possession 
and resting on the infirmityofthe rightof'others 
to eject hi1u~Perry v. Clissold.i 1907} AC 73 
~ws been referredto in Nair. Service Society 
Ltdd. i•. K.C. A·le,'(tmder {supra) in whkh it 
{~as'been observed.that it cannot be disputed 
that a person .in .possessionof land in the 
asSt.ml.ed character' of owner and exercising 
peaccabl y tfa~·orcl i .nary rightsofownersh ipJ.tas 

·a pcrfcctlygood titleagaill~tall the world but 
the origins] owner, and if the original owner 
does not come forward ahd .assert his· .title by 

· the process pflawwithin theperiodprescribed 
underthe statliteoffonitation applicable to the 
case, his right isforever extinguished and the 
possessory owner acquires an absolute title. 
In Ram Daan (Dead) through LRs. · v. Urban 
Improvement Trust: (2014) 8 SCC 902, this 
Court has observed thus: 

"11. I tis settled positionof law laid down 
by thePrivyCouncil inPerry.v. Clissold 
1907 AC 73 (PC) .(ACp. 79) 

. · .. It cannot be disputed that a 
. , person ·in possession of land in the 
· ' assumed character of owner and 

exercising peaceably the ordinal)' 
ri.ghts ofowmfrship has a ·perfoctly 
good title against all the world, but the 
rightfulowner. And· 'if the rightful 
owner does not come forward and 

· assert his title by the process of Iaw 
within the period prescribed by the 
provisions of the Statute of 
Limitations applicable to the-case, his 
right is forever extinguished, and the 

.possessory owner acquires an 
. absolutetitle." ' 

. 'fhe above statement was quoted with the 
approval bycthis Court in Nair Service 

· Ravinder Kaul' Grewal vs Ma11/lr Kaur (Mishra, J.) 

fhJ 
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Nayakar, ·AIR 1925 Mad. l{)05; Shaikh show by dear and unequivocal evidence 
A limuddin v. Shaikh Salim. 1928 . ~C 81 that his title was hostile to the reai owner 
(PC). . and amounted to denial.of his title to the 

35. In Pannaial Bhagirath Marwadi v. property claimed. The court further 
5 Bhaiyalal Bindraban Pardeshi,, Tell, AIR observed ;.that:~·scc,p.577, para 2()) 

193 7 Nagpur 281, •it has been observed that "20 .. The classical re(\uirements of 
in-between .two trespassers, one who is . acquisition of title by adv.e;·se 
wrongly dispossessed by the other trespasser, possession are that such possession 
can sue and recover possession, A peFs'(fo in in denial of the true ewHer's t1he 

JO possession cannot be dispossessed otherwise must be peaceful, open and 
than in due course of .law and can sue for -conrinucus. The possession must be 
injunction for protecting the possession as open and hostite enough to 'be capable 
observed in Krishna Ram Mahale (deadi.by of being known by the parties 
L.Rs· V. ·shobha VenkatRao, (1989) 4 sec interested in the property, though it 

15 J3 l, Stqte of U.P. v. Ajahamjal)harm.ander is not necessary .that shoutd be 
Prasad Singh, (1989)2 SCC 505. evi,ience of d:ie aclverse possess:or 

36. · In. Ra.dhamoni: ·Debi v. ·The actuaHy informing the'real ownerof 
. Collector ofKhulna so-: (l9-00)·ILR·27 the fon11er;s hostile action.'?' -. 
Cal. 943 ii was observed t11at·t0.'coi1sthutc a At the same rime, -this.Court has also 

20 possessory title by ad\~erse possession, the observed thatthe law of adversepossesslon 
possession required to be proved must be is harsh and Legislature. may consider. a 
adequate In continuity inpublicity, and in-the change in the law as to adverse possession. 
extent t0 show for a period of 12 years. 39. In the lightofthe aforesaid discussion, 

37. In Somnath Burman v. S.P. Raju. when we consider the decision .in Gurdwara .: 
25'.( l 969).J SCC 129, the Court recognized· the Sahib v. Gram fanchaya{ Village Sirthala 

right of the plaintiff'ro such declaration of tirle & Anr., (2014) I SCC 669 decided bytwo- 
and for an injunction, Section 9 of the.Specific Judge Bench wherein a question arose 
Relief Act is in no way inconsistent, the· · whether the plaintiffis in adverse possession 
wrongdoer cannot resist suit on the ground ofthe 'suit iand this Court rcforrcd \o the 

JO that title·and right are in a thkdperson. Right Punjab & .Haryana High Court decision on 
to sue is available to the plaintiff against Gurdwara Sahib Sannauli v. State ·of 
'Owne-rs as well as others by takingthe plea of Punjab (2009) 154 PLR, 75() cind obBerved 
adv~rse possession irithe·plaint. that there cannot be 'any quarrel' tQ the extent 

38. In i .He111.aji fVdghaji Jat v. thattheju<lgrnentsofcourtsbeloware<;otrect, 
35 Bhikhabhai 'Khengar~hai. Har/0;11; & Ors.. andwitlmut any bkrni~h. t;v~n,if~h~ plaintiffis 

{2DD9) 16 SC(>S l 7, r-elylngon T. Anjanappa fouh<l to be in adversep0ssession,frcannot5eek 
v. Somaling'appa {2006) 7 · SCC 570, a declaration to the effect that-such :adverse 
observed that' title can be based on a<lversc · possession has matured into ov/nership; The 
possession. This Court has observed-thu'S: .discussion made is conli11edtopai·a8 only. The 

40 ''23. This Court had' an occasion to ·same isextracteph'e1:eun<ler:lirtl~li.ght of-the 
examine : the ~-oncept · of adv:erse aforcs(lid discdssion, when ,~,e-consider 1i1e 
possessio!1 in 1: · A11ja11appa v. decision in Gurdwtu'a Sahib v. GiYm1 
Somali11g{;lppa, 2'006 (7) SCC57-0. Panchayat Village Sitthala& Anr., {2014) · 
The court .observed th,at a person who l SCC 669 decided by ·two-fudge Bench 
buses his tilieon m:lverse posse&&ion must whe11Dil, a QU~~tiM 'arose whethedhe ~alndt't' 
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is in adverse possession ofthe suit land this lt is apparent thatthe point whether tile 
Court referred to the Punjab & Haryana High 'plaintiff can : take .the pol<~a ·of adverse 
Cdurtd~cisionon Gurdwara Sahib Samtauli possessionwas not contested in the aforesaid 
v. State of Punjab (2Q{)9) ! 54 PLR 759 and decision and none out of th~ plethora of-the . 
observed that there cannot be 'any 'quarrel' aforesaid decisions including of th¢ larger 5 
to the extent that the judgments of courts Bench were placed for.consideration oefore 
below are correct and without.any blemish. this Court. The judgment.is based upon tt1e 
Even ifth~,p1ai'ntiff is found to be in adverse proposition of lawnot beingquestioned as the 
possessioli:,_ it cannot seekadeclaration ~o t~1e point was not disputed. Th~1~ no reason is 
effect that such adverse possession has given, only observationhasbeenrecorded in IO 
matured into ownership. The discussion made one line.' -·· 
is con tined to para 8 only. rhe same {s . 4-0. It is . also pertinent t.o mention that 
extracted hereunder: the decision · of'thts court. in .Gurudwara _ 

''4. :In so far asthe firstissue is concerned, Sahib v: Gram PanchayatVillage, Sirthal.a 
it was decided in favour Df~he plaintiff (supra) has been relied upon in State of 15 
ret~ming.ct1e.findings that the appellant was Uttarakhand v. Mandir 'Sri Laxman Sidh 
~n adverse possession of the .suit property Maharaj, \2D 17) 9 SOC 579 .. In the said case, 
since 13 .4:{952asthi.s.{a~t had been proved no plea of adverse possess km was taken nor 
by a-plethora .. ofdocumentary evidence issue was framed.as such this Courtheld that 
prodecedbythe appellant. However, while in the. absence of'plcading, issue.and evidence 20 .: 
deciding the second issue,. the court of adverse possession suit could not have been 
opined-that no declaration can be sought decreed on that basis. Giventhe aforesaid, it 

. On. 1(i1rt basis. Of _:__Cidver.rn pOSS1JSSifli? \V[E~ ti6t MU~'fary to go into the question of 
inasmuch as adver'se possession can be whctherthe plaintrffcould have taken tl,1e_plea 
used as·cishield a11d net as a sivOrd. The of adverse possessi9n.Nonetheless, a passing 2S 
learned Civil.Judge relied upon the observation has been made· without any 
judgment of (be P.ulJ)Pb and_ lfaryana discussion of the aspe·ct thatthe coLlrtbclow 
High Court in Gurdwara Sahib 'S~mnuali should have seentha·t declaration ofownershi-p . 

· v. State of Punjab (20.09) 154 PLR? 5-6 -rights over the suit propert,Ycould be granted 
and thus, ·decided the issue again·st the .to the pfaindff on ·strettgth of a<iv.erse JO 
plaintiff. lssue3 wasalso, in the'Same vein, -possession \see: -GurudwarifSahib v. ·Gram 

. decided against the appellant. Panchayat, Slrtha{a). The Court observed: 
8,. fh~re -ccmtwr be ahy quarreUo this "24. By no m~t~h ~fir'naglnati'trn, in aur 
extent that the judgments of the courts view; ·su.ch a declarati69. -of ownership 
below w·e {,'Otrect and without any over the suit property and ri.ght -of 35 
blemish Even if the p{a'intiff is found . easement over a well could he -gt·an-t.e<l 
to be in .adv.erse posses~·ion, it ccmno( by.the trial -court in t!ie plaintiff's· favour 
seek .a declaration to the 4/ect that b.eca(ise even ·the pfaintiffdid not.claim 
such qdv.erse possession has .matured title in the suitpropertyqn the sfrength ()f 

·into ownership. Only if proceedings "a<lverse possessionn. Neithe1• were there 4() 
are filed against,,f.hft appellant and the any plea<l ings nor any ,issue much iess 
appellant is tirra_~-~)d as defendant that evidence to prove the adverse poss·ession 
it DIJn US!.! this t!dV<lPUJ)iW1~.~1.~•16n a:~ a on 'land and .l:orgrant-ot'any ea·semen-tary 
shield/defence. " right over the well. Th-e courts below 

(emphasis supplied) should have .~·een that.1M declaration 45 

.. @503 
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34. Applying the aforementioned principle 
of law to the facts of the ~ase 011 hand, 
we find absolutely nomerit.in this plea of 
Defendant 1 for thefottowingeeasous: 
34. I. First.Defendant l has oniyaverred 
inJ1is plaint(countet'cfaim) thnt he, tiwou~h 
his father, was il1 possession of the suit 
land since 1953. Such avenrv~nts, in -our 

·0pinion, do not cQn:stit:ute the piea -0f 
'~adverseiJossess~on'" in.the lighf-offaw 
faid ·~fown by-{hisCourt quoted-supra. 
34.2. Secerid, it was no.tpfoa<led as -to 
from · · which di¥.e';,,,. Defendant I 's 
posse-ss{-011 became adverse · .t<> the 
pfointiff{the W:akfBoa1:d). · 
34.3. Third, it was' a·!So ttot p!eadcd that. 
when his adverse possessi-011 was 
completed and ripened in.to .the full 
o\vnership 'in hts favour. · 
34 .4. Fourth, it <:ould n0t be so for the 
simple rcas-on that the plaintiff (Wa'kf 
Board) had fikd a suit i11 the year l97 l 
against Defendant 1 's fathcrin relation.· 
to the suit land, Ther.efore, till the year 
197 l, the ques~ion of Defendant 1 perfecting 
his title by "adverse posse5sfon" qua the 
plaintiff (WakfBoard) did not arise. The 
plaintiff then filed present suit in the year 
1991 and, therefore, again· ~he question 
of perfecting the title up to 1991 qua the 
plaintiff.did not arise." ·.·. .· . ' . 

. (elilphasissuppiied) 
42. {n State of Uttarakhand v. Mandir 

Shri Lakshmi Siddh Maharaj{supra) fod 
Dharampal (dea.d) thrQ«gh · L&· v. fun jab 
WakfBoard {supra), there is rio. di-s·cussi~n 
on the aspectwhether the plaintiff-can later 
take. the plea of adverse possession. It cl..Y..!s 
not appear that proposition was~ontestcd and 
earlier binding decisi<>ns were also i1otplaccd 
for con,sideration of the.Court. As there is no 
in'depend~nteonsi<:leration ofthe-question, we 
have to examine mainly the -decision in 
Gurdwara Sahib v. Gram Pt.mchdy'fil 
Vi/laRe .. ~irthcda {kupra).1 

of ownership rights over the. suit 
property could be granted to" the 
plaint(ff on the strength of "adverse! 
possession? (see Gurdwara Sahib· v. 
Gram , Panchayat Village Sirthala. 
(1Df 4) J sec n69. The CDU!1S below al~u 
should Have seen that courts can grant only 
that relief.which isclaimed by the plaintiff 
in the plaint and such relief can be grart~·ed 

JO ... only on the pleadings butnot beyond it. 
In other words, courts cannot travel 
beyond: the pleadings for granting 'any 

. relict: This principle is fully applied tothe 
facts of.this case against the. plaintiff." · 

"(emphasis supplied) 
41. Again . in .. Dharanipal (De.ad) 

through LRs v. Pw!fah Wakf Board, (20 ! 8) 
. I I sec 449, the court fo.ui1d 'the averments in 

countorcl~i.i'n by "the defendant do not 
2() constitute plea of-adverse possession as the 

point of stat;l of adverse possession was not 
pleaded and Wakf:.Board. has filed a suit i11 
the year J 9'71 as such perfecting tide by 
adverse possession did not arise at the same 

25° .time without any d i'SCU'SStOl1 on the aspect that . 
v .. 1lcther pfaintiff can take plea of adverse 
possession. The . Court held· ttlat "in the 
counterclaim the defendant cannot raise this 
plea of adverse possession, This Court at the 

30 same relied upon toobserve that it was bound 
-by :too decision in -Gurdwara Sahib v, Gram 
Panchayat Village5)ir1h4/a(Supra), and logic 
was appiied to the counterclaim also. The 
Court observed: 

35 "28. In the first place, ~ve find that this 
Court in Gurdwara Sahib v. Gram 
Panchayat Village Sirthala. (2014) 1 
sec 669 has heldin para 8;that a-plea 
of -adverse possession cannot be set 

40 .. PP by .tfr~}Jlaintiff to claim ownership 
·:·:}!we/· th~·· .suir property but such plea 
can be raised by ihp. defendant by way · 
of defence in ~tis written statement in 
answer to tlll~ plaintiffs claim. We are 
hozmc./ by iltls vi'.ew;' 

. '· 
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·· 1 l . U ndcr Arti-c!e '()4 0fthc Limitation 
k.:L as suit fqrp(,)SSt:-ssion of immqvabk 
prnpcrty by a j.)laintiff. \vho whiic in 
l)OSSCSSl<.)!1 Of {he pPOperty ho..d been 
dispossessed from such possl:ssion. :i 
\vhcn such suit is based on pr<!vk1us 
poss·essi-on and notbas¢d<m{it!e,,ca11 be 
fried \vithin L2 years fr•()m the date of 

'disposscssio'll. Udder Artick ()5 \)f',th~ 
Limitation /\ct, a suit f()r p,')ss~ssi<:m of llJ 
in1thovable property <or ai1y in-tc1·cst · 
t.he·1Jt!1,, h1H.i~d.,Mtit!e. cun ·h@ fHt!!d bv a . - . ·.,: . .. 
person cfai mi ngtit·k~ \vithin {2 years. The 
iimitation'nndcrthis Ardc-k ·commence~·· 
from' the date ~i1cn ·thepo:$se-ssipn oftfo~ J 5 
·defendant ·bc"Coti1es adverse to the 
plaii1-tiff. [n these cir-ctrm$tan-ce~. it ·is 
appar~nt thri,t <to. contest a suit for 
poss·cssion,fiJcd· by.a pc1·~on:611 t'11c 'basis 
of his title, a plea ofa4versep(>ssessim1 .W 
c.an be raken hy .a de.fendm1.t who is in 
hostilJ, . conhnuou} . and opeh 
possession, (o the knowledge .of the 
true own(!r, 1f sucf1 · a person !7as 
remained in po~~·;w:ssir.>n .for a pe1:iod 25 
<l 12 )':ears. ·11, thus, naturally has to 
be it!f'errcd that plea q/ advr!rse 
possession -is a deJenc~ aw~Nable 011z1,; 
to a d<!,/'endant. This· C<J,nc/usion <?/' 
mine f,~ fw;ther slren~g(:hened.from the 30 
langw:ige rlsed in Article M, wherein. 
in -column } it has been sj)ecijically 
mentio11ed: "when the pos'S(!Ssion of the 
defon·dant becomes adverse to the 
plaintiff." Thus, a pcn..isal Ofthc aforesaid 35 
A11idc 65 ·sll{)'ws that th(;! plea is available 
only to a defendant against a p{aii1tiff. In 

· ·th~secircumsta:nccs, natural in forcnce must 
follow that when such' a plea -of adverse 
possession isonly avaHable l'O a defendant, :fO 
ti'ien no de-~laration ·can be sought by- a 
i,lnintiff with regm·dtQhi~ O\Jlim~1ip on 
the basis of an adverse JX)ssession. 
12. I am supportl:cJ-by ajtKlgment·of{)eihi 
High Court i·n 1993 3 { 05 PLR {Delhi 45 

43. When we consider. the decision 
rendered by Punjab & Haryana High Court 
in Durdwara SahibSannauli (supra}, \Vh ich 
bas been referred by this Court in Gurudwara 
Sahib v. Grant Panchayat, · Sirthala (supra), 
the foH-owing is the discussion made by the 
High Court in the said decision: 

"10.1 have heard leanredCcunsel for the 
.parties .and pcruse<.l the record of the ' 
appeal. 1.{~nd force in Hw content ions 
raised -by {earned counsel for thl:! 
respcndents. In Bachha] Nahar v .. N i[,!imn 11 

· Manda! and Anr. J .T. 2008 ( 13) S .C.25 5 
the Honble Supreme Court has 
aurhor).·tat~ vcly {aid down tha't if an 
argument has Geen given· up or has not 
been raised, same cannot be taken tip in 

. the Regular S~.c9t10 'Appeal. It is 'also 
· relevant >.t() 4i1<!Htlon "here that 'in ·Bhim 
'Sfogh and 01;s; v.' Zile'Sint.th rind Ors ... · ..... . .·. ·. ' - '"""•. ' . 

{2-006) 3·~~Rqvi'l97,this~ourt has held 
\hat no -declararioncan be sought by a 

· plaintiff about ownership based ·on 
adverse· possession as such -p,lca is 
availableonlyto a defendant against the 
plaintiff. Similarly, in R.S.A. No. 3909 of 
2008.tit!ed asState of'Haryana v. Mukesh 
Kumar and Ors. (2{)09) 154 P . .L.R. 753, 
decided on 17;03 .2D09 th is Court has also · 
taken the sameview as aforesaid in Bhi111 
Singh 's' caseIsupra)." I 

There is no.independent consideration. 
Only tllc-d~\:iBi\111 Qf th~ ~~n1c H i3h Court in 
Bhim Singh. & Ors. v. Zila Singh & Ors. 
MR 2'006 P&H 195 has been relied upon to 
hold that no declaration can be sought by the 
µfaintiffba-sed onadverse possession. 

44. in Bhim Singh & Ors, (supra) the 
pfainti0ffs had fiJ.'CXI a suit for declaration and 
injunction claiming ownership based on 
adverse possession. Defendants contended 
that p.lalnd}'i-'s vi~xe not in possession. Tl'f.-~ 
Pu11ja4.1& HaryanaHigbCourt in BhimSingh 
& Ors. 1·. Zila Singh & Ors . (supra) has 
assig1:1ed th.e reasons and al!ser\•ed thus: 
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w··.1.~1.·1·.· th ... e··.p .. o· .. sse .... s.·sio1·1.: of·. the. defendant becomes adverse 

. to the pfaitFitT · . 

I i m itation 

] 

J 

r; 

For~ possession : 'Of irnruovable' Twelve years . 
property Dr ·'.an§··· inte.re$( therein 

. based entitle .. 
· . Exp1anation .......... For the purposes of 

this article+ 
(a) where the suit is by a. 
rernainderman, a. reversioner {qthcr 
than a landlord) or a devisee, the 
possession .of the dq~e~.d.ant shall be 
deemed to become .adverse only 
when the estate of. theI · 
remainderrnan, . reversioner ·· or 
9evi.see, as .ihe.· c .. " ······.···.·n······.·.'"Y be, f:.alls'.] mto possession;. ·· .. · .. J 
(b) where thesuit is bya Hindu orl 
Muslim entitled to the possession. ·. 

of im1.11ov.able pr-. ,Qp.ert.·y··.··.·.· .. on.·. the-de .. atl.1] of a Hindu or Muslim female, the· 
possess ion of the defendant shal I be 
deemed to become adverse only 
when thefemale dies; 
(c) where thesuit is bf a purchaser 
at a sale in execution: of a decree 
when the judg1nent-<let)tor was out .l 
of possession at the dare of the sale, 
the purchaser shall be deemed to be ll 
a representarive of t~e judg1.nent- ·· 
debtor who was out of ossession. 

5 

. ' .. ..; _. 
· Description' of suit · Time from which.period 

. bezins to run 
Period of 

.65 .: 

'O 

'5 

{0 

possession as the plea of adverse 
possession can be raised in defence': 
in a suit for recovery ofpossessio- , 
but the rCI ief for.declaracion.that the: ·. 
plaintiff has become abso1uteovmer,:. 
cannot be gl1a1it~d ~" th~ basis of I 

adverse possession." 
(emphasis supplied) 

The Punjab & Haryana High Court has' 
proceeded -on the basis-that as per Attick65, : 
theplea-of adversepossession is available as' 
a defence to a de4~n<lafiCT""" · 

4'5. Article 65 of th:e A-ct is extracted 
hereunder: 

Section) 70, Prem Nath \.y_adhawan v. 
Inder Rai Wadhawan: 
13. The following observations made in' 
the Prem Nath Wadhawan's case (supra) 
may be noticed: 

"l · have given iny thoughtful 
consideration to tile submissions 
made by the learned Counselfor the 
parties. and have also perused the 
record. l do not find any merit in the 
contention of the learned Counsel for 
the plaintiff that :the piaintiff has 
become absolute 'owner .of the; suit 

.property by , vi r.J:~~e of ·adverse 

5 
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46. 'rhe conciusiori reached by the High 47. fo Gurudwara Sahib v. Gram 
Court is based on an inferential process Panchayat: Si·rthalcr{supra) proposition was 
becau:se of the {anguage used in the mrd not disputed. A decision 'based upon· 
Column of Articie 65. The expression is used, concession cannot be treated as precedent as 
the lirn itation of !2 years runsfrom the date has been held by this Court in State (?l 5 
when the possession of the defendant Rajasthan v .. Mahaveer Oil Industnies, 

.becomes adverse tu the:plaintiff. Column No.3 ( 1999) 4 SCC 3 5 7, Director ·o,fSeulenu:nl:f; 
tifSchel'!u·{e.o'fthe Acrnowhere.suggests t1rnt .. - A.P: V. M~ R ... 1ppa1:~10. {2'002:)'4 sec '63'8, 
suir cannot be tikJ by' the p!aintlN .for 'Llptroh !hJiti Limited -li, ·· Shammi Btan 
possessionofimmovable property or any ' { ! 998) 0 sec )38. Though, it appears 'that IO 
interest there-inbased'ontlUe acquired by way there wassome expression ofopinion since 
of adverse: possession: There rs absolutelyno · theCourt observed there-cannotbe anyquarrel 
bar forthe:per.foction-Df.titlehy way of adverse that plea of adverse possession cannot be 
possession whether a· person is suing as the taken-by a plainriff The fact remains thai the 
plaintiff qr being sued. as a defendant. The .proposition was not disputed and no argument JS 
inferential precess oC!ntci-pretat.ic'm emp(oyed to the contrary had been raised, as such there 
by the ~ighC.Ou11 isnot ar ail perurissible. 'ft was no decision on tire aforesaid aspect only 
does ilott<.1.Uowfrom the language used in the anobservation was made as toproposition of 

. ~UKute.The l11rgepumberofdecisions of this law, which is palpably incorrect. 
. Court anti various other decisions of Privy 48. Thee stature .dces not' d~fo1~ rid verge }(} 
Council, High Courts and of English courts possession, it is a common law concept', the 
which have .been discussed by us and period of which hasbeen prescribed statutorily 
observations made i11 Halsbury Lavis based under the law of! imitation Artide65 as .l 2 
on various decisions.indicate that suit.can be years. Law of limitation doe's not define the 
filed by 19lai~1tiffon the basis of title acqu ired concept or adverse possession nor anywhere 25 
by way ofadversepossessionor on the basis contains a provision that theplaintiffcannot 
of possession undcrArticles-S-i and 65. There sue based on adverse po~w~ssion. {tonly CJ.ca ls 
i~ iw bnr under J\.rUc!e <JS -gr, any of the with li\11itution to sue and extinguishmcnt of 
provi·sion-s 0fLilnifation Act, 19<53 as agai1lst rights. There may be a '.Case;whe-re a p·erson 
ap!a·intiffwho ha:sperfocted histit!e by vittue who has perfected his title byvfrtue of adverse 30 
of adverse possession to sue t-oevict a person possession is sought to be ollstedor has been 
or to protect his .possessfon and plethora Df dispossessed by a forccfulentzyby the owner 
decisions are to die effectthat by virtue of or by some other person, his right to 'Obtain 
extingu ishment -of titk of the owner, the possession can be resisted on4y when the 
persdn in possession acquire·s absoiute title person who is seeking to pr{)tect 11is 35 
and if actual owner -Oispossesses another possession, is able to showthat he has also 
person after exting!J ishmenr I •f his tit{e, he perfected his tit le by adverse posses'Sion for 
can be evict.ed bysuch a p~rson by filing of . requisite period against ·su<:ha pla.intiff. 
suit un-der Artide,<55 ·of the ,f(~t. Thus, the 49. U1idcr Article 64 a{s6.suitcan be filed 
decision of Gu~udw.ara SO:'hib v. 0Nun based on the ,possessory .iit'le. LAW lrt~Vel' 40 
Pane hay.al, Sirrhal a (supra) and of the inten-ds a pe1·son vvho has perfected ti~'le ,to'hl! 
Punjab & Haryana High Court cannot be deprived of fi.ling suit und:c!r Article ·65 to 
said to be laying down the-c:-orrect law, ~fore recover possession and /to render him 
s-o because of various decisions ofthh; .Court rc1nedil~ss. ln ca·~e of infri'nf,rcinent of any 
to the contrary. otlier right attracting any qthcr Artie It! such 45 
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The suit filed in 1954 was held .tobe.\vithi1 

. time and decreed · 
53. There is the acquisk!:~i1 of tine i1 

favour or 'pfaintiff tho{igb. it is negative 
conferral of'righron cxtinguishment of the right 
of an owner of the property. The· r1ghtripen~J 
by prescription by his adverse possession is 
absolute a:nd on :.d~sposscssi.011, he can sue · 
based on 'title' as envisaged in the opening· 
part under Al:tic-le 65 of A-ct. Linder Arti<.'{e 
65, the suit -can be.filed -based _'?!_1 ·th~.J.i.t.le for 
recovery ofpossess.ion~1ith.i-:1 •12 years<>fthe 
st<u1.of adversc possessio1( ifany, set up by 
the defendant. Otherwise right to rec-ovei~ 
possession based on the title is absolute .•. 
irrespective -of I im i-tation j n the abseriee ·of-·~ 
adverse possessiDn by the defon<la11t for l 2 
years. The posses-s1on as tr-<:!s?·as-scr is not 
adverse nor long possessionis synonym with 

· a.dverse -possession. 
54. {nArtick 65 in the opening part a 

suit ;'for possession 'Jf im movab 1-c property 'Or 
any interest thc_1dn based on title'' has beep used. 
Expression "title'' would indude t:bc title acquired 
by the plain,ti ff by vvay of adverse poss~ssion. 
The title is perfected by adverse possession has 
been held in a -catena ofdecisions; 

55. We ar.e not' inclinc<l to oc-0ept the 
~L1Qm ission that the1·.e fa no·;on-~'erral of right 
{>y adverse po·sscssi-on. Secti-on 27 of 
Lim itati-on A~t, 1963 ·· provides for 
.exti ngu ishment of· right o.rt the lup$e Df 

· lin1itation-fix-e<l to iffstitutea suit for possession 
-o(anyprope1iy,,the right to such pro.pertY,shall' 
stand extingui·sh.cd. The concept of ad~ierse 
possession as 1~volve<l goes beyond it on 
C{)mpfotion of period and exting-uish1nont of 
1~ight'Co1if:ers tlli: same right o·n th~ pdsse:ssor, 
'vhich has been extinguished· and not· •1rore 
than that. 'For·· a pe1'Son tt) -sue For -possess km 
would in<licatethat right has ac<:rucd to' him 
in presenti to obtain ~t; ,·not in futuro. Any 
prope1ty in Section 27 woul<l ihclt~de<;orporeal 
or incorporeal property. Artide~'Sdeal·s with 
immovable prope1ty. · · 

as in case the landis sold a\vayby the owner 
after the extingui!5hrf1e.nt of his htk, the suit 

. can be filed by a person who has perfected 
his title by .adverse possession to question 

5 alienation and att~n1'pt of dispossession .. 
5-0. Law ofadverse possession does not 

qua~i1y-0nly adcfoadaritf~rtJ;1e acquisition of 
titk by way of at:lverse possession, it uiaybe 
perfected by a person who is filing a suit. ~t 

10 oniy cestriccs a right ofitl1e ownerto recover 
possessicnbeforerhc period of'limitat ion fixed 
for the extinction ofhis rights expires. Once 
right is extinguishedanother-pccsonaequkes 

. prescriptive right which 'cannorbe defeated 
15 by re-entry by the owner or subsequent 

acknowledgment of'his rights. In such a case. 
suit can be fiJcd by a person whose rigfrt is 
sought 'to!.be defeated. 

· si. In' India, the law respectpossession, 
20 persons ai~ norpeunirtcd totake law in their 

hands and .d~spossess a person i 11 possession 
by force as observed in late Yashwant Singh 
{supra) by: this Court: The suit can be fi4e<l 
only based <)n the l??ssessQry title for 

25 appropriate relief underthe Specific Relief Act 
by a person in possession. Articles 64 and 65 
both are ait-r:y.;ted fo 'such cases as held by 
-this Court uiDesh Rafv.BhagatRam(supra). 
In Nair Service Society (supra) held that if 

30 rightful OWh~I~ does not commence an action 
to take possession within the period of 
limitation, h4s rightsare. lost and person in 
possession ~CRll ires· an absolute title. 

52. In Sarangadeva Periya Matam v .. 
35 Ramaswami.Gounder, (supraj.thc pfaintfft''s 

suit for recovery of possession was decreed 
against Matli based on the perfection of the 
tide by way ofadverse possession, he could 
not i1ave been di~pOSst!S~d by Math. The 

40C<>u1thdd that under Article 144 read with 
Sectiorf28·. of the Limitation Act, J 908, ·the 
{itle of Math extinguished in .l 927 and the 
plaintiff acquired .tit~c in 1927. In 1950, he 
delivered possession, .hut such delivery of 

45 possession did not transferany title to Math. 

. 508 
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58. Adverse possession is heritable and 
there can be tacking of adverse possession 
by two or more persons as }he right is 
transmissible one. ln o~l!' opinion, it confersa 
perfected right which cannotbe.defeated XJl1 

-rcentry exc.ept ns p1:ovided ·in Arti~;k:65 itse![ 
Tacking is based -011 rhe fuH14·1ntent of.Cc~rtain 
conditions, tacking maybe 1by posscmion by 
t~1e purchaser, foga-t:ce. or ass ignee;-etc. so as 
to constitute continuFty of pMs,Cssio11, that ro 
person must be claitriH~g.t·hrougit whom it {s 
sought to be tacked, n.ndwouJd,depend on-the 
identity -of the sarne p1:operty-trnd·er -the sain~~ 
tight Two clistincttrespasse1~scanndttack t41eir 
possess ion to constitute c0nfcrn1 I 'of right by J 5 
a.cl versepo.ssession.forthe p1:es·c·ribed jJcrio<l. 

~59~ We hold that a person 1r1possessi0n­ 
cannot be. ousted b)· anod1.er pe;~sM ;except 
,by dL1e prnccdurc offaw and once t'.2 years' 
pe6od of adverse poss<.>ssion is. over, even 20 
owner's right to eject him isj()st and the 
possessory owner acquires rigiJt, title and 
interest possessed by the outgoing person/ 
owner as :the 'case may be against whon1 he 
has prescri.bcd. -In our opinion, consequcntc 25 
is that once the right, titl~ o~ interest is acquired 
it can· be used as a swor<f by tlt'c plaintiff as 
\vell as a shield by the defendai1t within ken 
of Article 65 .Of the. Act al1d ariy 1:Jcrsonwho 
has perfect~<l tide by 'way or adverse JO 
po'Ssession, •can file a suit fot:fostoration of 
possession in ·case of disposses~ion. ln case 
of d ispossessi·on by another pe.rson by taking 
law i11 his 'hand a poss-e;ss<>ry suit can be 
maintained underAttide '64, even before the 35 
ripening of title by way ofadver.se.possession. 
By pedecUon otdtle dnext!ng~'.1-shmentofthe 
·owner's title, a perso'n,<:annotbe remedHess. 
ln -cas~ he has been dispossessed by the 
owner after having lost the right by a<lve0rse 40 
possession, ·he can bc'evicted by the plaintiff 
by taking the pica of adverse posses-ST8W. 
Si111iJ.arly, any other person who might hav.e 
d{spossessed the plaintiffhavi1igpe1fected tide 
by way of adverse possession can also be 45 

56. Possession is theroor oftitk and is 
right like the propeity ... As ownersh ip is also 
of .different kinds cf viz: sole ownership. 
co1Hingc11t ownersh ip, corporeal ownership. 
and legal equitable ownership. · Limited 
t1v,111crshi1,.or limited righ; to property may be 
enjoyed by a holder. What can be prescribable 
a~alnst Is hmited to t.he \'ight~ MtM lrnl~eL 
f'~ssession confers ·enforceable right under 
Section.6·oftJ1e SpeciflcRelief'Act. It.has to 
be looked int6 \\1iat kind of possession is 
enjoyed viz. de facto i.e., actual, 'dejure 

·possession:, · construe ti ve · possess kin, 
<"concurrent possession over a small-portion of 
the property. In case the owner is .iP symbolic 
possession.there is nodisp9.sses~fo11,therecan. 
l?e [ormal, exclusive orjbint possession. The 

-ioint' ·pos:s~sso1'.fco-owner possession is not. 
·prest~t11ed ,.£0 -be adverse. Personal law also 
plays a role to construe nature 'Of.possessfon. 

57. The adverse possessionrequires all 
the .t~1ree 'Classic 'fe('\·lt~rcnwrttS to co-exist at 
the same time, namely.uec-vi i.e. adequate ~n 
continuity, nee-clam i.e., adequate in publicity 
and nec-precario i .e. adverse to a competitor, 
in denial of title and '.~lis knowledge. Visible, 
notorious and. peacefu I so that if the owner 
does 110t take care ro know notorious facts, 
k1mw!edge is attd~utedto him 0~1 d1e,basisthat 
·but for due diligence-he would have known it. 
Adverse possession <Cannot be de~reed on a title 
which is not pleaded'.A.nimusf)dssidendi under 
hostile colour of.ti.tie is requlred., Trespasser's. 
long possession is not synonym \vlth adverse 
possession. Trespasser's possession is 
construed to be 01: behalf of the owner, the 

.casua] user -does not constitute adverse 
·posse·ssion. The()\vne1:-can take possession from 
a trespasser at any point in rime.Possessor looks 
after the. property, protects it and in case of 
agricultural property by and the large concept 
is that actual tiller should own· tire land who 
works by dint of his hard ·1abour and makes 
the Jand culrivable, The legislature in various 
States confers r!~~1ts based on possess ion ~ 
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t5 Ju<lgment dat1:d Augtist 7, 20)9 in Crl.A. No. 1042 of 2012. 

CORAM:L NAGESWARA RAO ANO HEMANT GUPTA, JJ. 
JO{;RIM!NAl LAW- IPC .._; secrmN 3048 - evmENCE A~T; 1872 - SECTION 1138 

- Dowry ceatt -· Ingredients of offence - Failure to prove either the· demand 
of dowry or U1at any such demand was raised soon before. her death ...:...: AppeU~nt­ 
husband g<;>l murieQ to. deceased on· 26.5.1991 - Pro~6¢llti~n case that s~brl after. 
-the marriage, she was )II-treated by her husband, father-in-law, mother .. in-law and 

35 sister-in-law as they demanded dowry ~ It was on 8.2.1994 thatcornplalnant, father . 
of deceased received informatio.n that his -dauqhter had. e~pired· ·in a hospital and 
it was alleged that her death wascaused by administration of poison by the accused 
.:..... Trial Court held that.the 'J)rosecution had proved its case only a-gainst appellant­ 
husband and rnother-ln-law of deceased whereas in respect of father-in-law and 

4.() ·s~~~r-in~aw, OQ speciflc.rote was assigned to them - In appeal, Hi·gh Court granted 
benefit <Jf doubt t'O mother-In-law ~nd acquitted her. of charges. \vhilE! contlrmlnq 
convlctlon of appellant-husband - Prosecution relied upon the ~t~t~ment of father 
~Md brother of deceased which had been made basis of cb.nvictron by the Courts 

Respondent 
vs 

51{) 

Appellant 

'ST.A TE ·oF · HA~R ¥AN A 

252-019( W) SCALE 
MAHESH KUMAR . 

cause, it is rnade clear in the statute of 
limitation that no rights can accrue by adverse 
possession. 

6L Resultantly; we hold that decisionsof · 
Gurudwara Schub v. Gram Panchayat . 
Village Sirthala (supra) and decision relying 
on it in State of Uttarakhand '.\ MandirShi 
Lakshmi §iddh Maharaj (supra) and 
Dharampal (dead) through LRs v. Punjab 
Wakf Board {supra) cannot ·b.e .said eo 'be 
layiug-downche law correctly, thus·'ti1ey are 

· 'hereby overruled. We hold. that plea of 
acquisition.of-title by adverse possession can 
be taken by pJ.ain.tiff under Article .65 -of.rite 
Limitation. Act and there is no.oar und1.!r{he 
Limitation Act, 1963.tDs-ueon aforesaidbasis in 
caseof fofringemen! of any righrsof'a plaintiff 

62. Let {he marrers be· placed for 
-consi<l.era{i0n ·on merits.before theappropriate . 
Bench. · 

evicted until and unlesssuch otl1_ei• person has 
perfected tir,le againstsuch a plaintiff by 
adverse possession. Similarly, under other 
Articles also [ncase of'infringement of any of 

5 his rights, a plaintiff who has perfected the 
title by adverse possession, can sue and 
maintain a suit. · · 

oo. When we consider the lawof adverse 
possession· as has de\1~loped vis-a-vis to 

JO property dedi~ated to public use, courts have 
been· loath to. confer the right· by adverse 
possession. There are instances when such 
properties are encroa.ched upon and then a 
plea of adverse possession is raised. In.Such 

JS cases, on the land reservedforpublic utility, it 
is desirable that rights should not accrue. The 
law: of adverse possession may cause harsh · 
conseque.n~e·si..hence, 'we are 'Constrained {o 
observe. .that 'it .would ·be advisable tha;.: 

W-09nee1i~-tngsuch1xo.p-.:rt{es<le6~catedt()'pub!.ic 
' . . ' ........ ~~~~..,.-__,..;~~~~~~~~--- 
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(1972) 4 Supreme Court Ca1ea 274 
(From Kerala High Court) 

(:BEFORE O, K. MITT.ER, K. S. HEODE AND P. JAOANM~HAN REDDY, JJ.] 

THE STATE BAt~K OF TRAVANCORE . , Appellant;; 
Versus 

ARAVINDAN· KUNJU PANICKER AND OTHERS Respondents. 
Civil f.ppeal No. ,375of1957, decided on March .19, 1971 

Evidence Act, 1872 · (1 of 1872)-Sectlon lH-Presom.ption of jolntne•a)a a 
Hindu family-Onu1 on person alleging dis•en1ion. 

Limltatio.n Act, 196.3-Article 65-Permiuive poa11eui1)t1 .:Withont aHefflon 
of: advertie titfe-'-Knowledge of truef owner•-No adverae p0Hes11ioa ~n . be 
claimed . 

. Hindu Law-Joint famil.y-:-:-Preaumptioa. 
. Adverie poHeHion;_CrlterJa for-Property obtained al agent-Property 

ttand'erre&-Whether purchater• had adver•e p0Hea1lon. 
'l'raudcr of Property Act, 1882-Uen-Anbther person J)ayllli ~lnODD.t 

payable lit the C:otttt on be.lialf of the decree-holder-:---PoHellfon of lancf obtafaed 
D; d.ect~h()\dct-Whcther lien over the property available. 

authorities that he had in fact passed' in Physics at the B.Sc., Part I 
Examination from Bhagalpur University ... According to his submission the 
High Court should not have given a final decision on this point when the 
question .of interpolation· of figure 'l' in the marks-sheet has been left open. 
. 8. The High Court has undoubtedly observed Jn the impugned .order 
that the appellant had neither in the earlier writ' petition nor in the present 
writ petition nor in any of his affidavit in reply stated.· that he had as a 
matter . of fact passed in Physics at B. Sc., Part I Examination from 
Bhagalpur University. On the other hand the appellant throughout insisted 
on basing his claim on the marks-sheet which he had attached with the 
admission form and which had been held not to be genuine. The . High 
Court,while dealing with the question ofequitable estoppel, again observed: 

"It will bear repetition . to say . that the petitioner who . had not 
undisputedly now passed B.Sc., Part I Examination with Physics but by 
making use of wrong mark sheet had led the Principal· to admit him, is 

. not entitled to invoke the principle of estoppel against the University;" 
The learned Counsel for the appellant was not able to point out any material 
on the record from which it could be shown that the High Court is wrong in 
making these observations and that the appellant had at any stage asserted 
that as a matter of fact he had passed in Physics as contended. We are, 
therefore, unable to find any error in the impugned order. 

9. In the High Court it was not the appellant's case that he should be 
allowed an. opportunity to show tJiat he had actually passed in Physics as is 
now prayed by his Counsel. Indeed, all along he was being asked to .furnish 
proof.of his having so passed in Physics. Since no such plea was raised in the 
High Court we are unable to make any orc;l~r ill ih~ ltlrJil~, 5Uggtrnted by . 
Shri Desai. In case, however, he is in a position to furnish proof of this fact 
he may approach the authorities concerned. It was the appellant himself who 
had without furnishing any such proof rushed to the Court with a misconceived 
prayer. The appeal must fail and is dismissed with costs. 
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STATJ': BANK OF TRAVANCORE u. A. K. PA.NICKER (Hegdt, J.) 275 

One Tharw~d, the original owner of the suit property. disposed the property to a third 
pah>'~ Three j\inibr members of the Tharwad family· .obtained a decree for the recovery 
vftbat land for .'a certain amount.. They having failed to pay up the amount, Krishnan 
Krishnan relative paid it and took the delivery of the land at their instance. The property then 
WU"PUrchased. through a decree by a creditor of the said payee and w.U soon sold again to 
a.n0ther person, The purchase wu made on behalf of one Kuruvilla who mortgaged •it to 
a bank, The mortgagor having failed to discharge the debt, the Bank (which afterwards 
wu'ama1gamatCd with the appellant Bank) obtained a mortgage decree against him.·. The 
.rne:mben . of the 

0Tharwad 
then brought a sulr for the. posaesalon of the land, The firat 

plairitiff in the Court below claimed himself to be the Karanavan of the Tharwnd, 

Held: 
(i) The Tharwad was undivided and the original fitst pla111tifr was the Karanavan 

of that family. A Hindu family is presumed to be joint unlessthe contrary 
is established. (Para 7) 

(ii) No sale deed or any other document was executed in favour of Krishnan 
nor could the plaintiff in that suit validly alienate the property as they were 
()nly junior members of the family. A. s Krishnan paid the amount that was 
payable by the Tharwad and took pcssession of .the property, he could only 
have a lien over the property for the amount advanced by him. On 
purchasing the rights of Krishnan they had merely stepped into his shoes. 

(Para 8) 
(iii) A permissive possession could not be converted into an adverse possesston 

unless it was proved that the person in possession asserted an adverse title 
to the property to the knowledge of true owners for a period of twelve 
years or more. There was no evidence to show that either Krishnan or the 
subsequent purchasers asserted any hostile title to the suit property to the 
knowledge of the true owners at any time before the suit. (Para 9) 

Appeal dismissed. O·M/36C//S 

TheJudgment of the Court was delivered by 
Hegde, J.--This appeal by special leave is directed against the decision 

of. a. single Judge of the Kerala High Court iii a second appeal. Therein 
the learned Judge allowed the appeal of the plaintiffs, reversed the judgment 
and decree of the first appellate Court and restored that of the trial Court. 

2. In order to decide the . points arising for decision in this appeal, 
it is neces3ary to set out in brief the facts of the case. This litigation has 
a long history: The property concerned in the suit is 99 cents in extent 
~JJ~, il Gomaim some buildings. It ia situate in ll municipal town of 
Kottayam taluk. 1t appears that the property has now become very 
valuable. This property admittedly at one time belonged to an Ezhava 
Marumakkathayarn Tharwad. Three junior members of that Tharwad sold 
that property. to. a third party in 1063 M. E. (Mallayalam Era). Three 
other.junior members of that Tharwad sued for the recovery of that property 
in.· 1074 M.E. after setting aside the alienation which according to the. 
plaintiffs therein . was not valid and binding on the Tharwad, That s mt 
was decreed and, the plaintiffs therein were allowed to recover. possession of 
that property 011. their paying the alienee a sum of Rs. 454/·. The decree­ 
holders were unable to pay that sum .. They applied to the Court to permit 
one Krishnan Krishnan, a relation of theirs to deposit the amount in question 
into. court and take delivery of the property. The Court allowed that applica­ 
tion. Thereafter the said Krishnan Krishnan deposited Rs. 454/- into 
court through the plaintiffs' lawyer and took delivery of the property 
in lOBZ M. E .. through court. Kunjappi Velu, a crediwri M Kt~hi\a.n 
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Krishnan flied a suit against him in 1089 M. E., obtained a decte~ 
and thereafter put up the property in question .for sale and purchased 
the same in court auction. He took delivery of that property through, court 
in 1102 M. E. The said Kunjappi Velu sold the property to one Punnen 
Thomas very soon after he took delivery of the property. . This purchase by 
Punnen Thomas was [or and on behalf of one Kochu Thornrnen Kuruvilla. 
Punnen Thomas executed a release deed in favour of Kuruvilla in 
1121 M~ E. On 8-5-1128 M. E. Kuruvilla mortgaged the' suit property for 
Rs. 37,000/- in favour of Travancore Forward Bank Ltd., Kottayarn. As 
Kuruvilla did not discharge that debt, the bank obtained a mortgage. decree 
against him. The Travancore Forward Bank Ltd. was amalgamated with 
the State Bank of Travancore (theappellant herein). Thenmfwr thH SUN! 

: Bank of Travancore was irnpleaded as an additional plaintiff in that. suit. On 
12-8~112! M. E., four members of the Ezhava Marurnakkathayarn Tharwad 

· referred to· earlier instituted the suit from which this appeal arises seeking 
possession of . the suit property. The first plaintiff (since dee.eased) 
claimed to be the Karanavan of the Tharwad. Their case ts that Krishnan 
Krishnan who deposited Rs. 45,4/- into court and took delivery of the 
suit property was only an agent of the Tharwad. He had no dght in 
that property. He was entitled to keep possession of the property until . the 
amount deposited by him into court was repaid to him. It was further 
alleged in the plaint that there was an agreement between Krishnan 
Krishnan and the plaintiffs in the suit wherein the deposit was made that 
Krishnan Krishnan should redeliver the property to the Tharwad on 
receiving the amount in question. The plaintiffs in the present case offered 
to: pay to Kr.:.shnan Krishnan1s representative the sum of Rs. 454/~. 

3. The agreement alleged to have been entered into between the 
plaintiffs in the first suit and Krishnan Krishnan has neither been accepted 
by the first appellate Court p.or was it relied upon by the High Court. 
There is no reliable evidence in support of that agreement. 

•· The trial Court ·came to the conclusion that Krishnan Krishnan in 
law can only be an agent of the plaintiffs in the first suit. He can orily 
have a lien over the suit property and the subsequent purchasers of his right 
can have no better title than what Krishnan Krishnan had. That. Court also 
repelled. the contention of the contesting defendants that Krishnan Krishnan 
or those who acq~red h.is rights had perfected ~heit title. to the. sui!. property 
by adverse possession. It held that the possession of Krishnan Krishnan was 
permissive and the same could not be considered as being adverse to the real 
owners.. It further held that the property in question was always in the 
possession of the tenants and it was never in the possession of Krishnan 
Rrishilan or those who purchased hls dghts. ft also held. that there is no 
evidence to show that either Krishnan Krishnan or the subsequent purchasers 
of the suit property even' to the knowledge of the true owners asserted. hostile 
title to the property; The trial Court also did not accept the contention of 
the defendants that the ·plaintiffs have not succeeded in proving . that 
the Tharwad which was the original owner of the suit property is joint or 
original first plaintiff was Karanavan · of that Tharwad when the suit was 
instituted, 

5. In appeal the learned appellate Judge came to the conclusion that 
the plaintiffs had not established that the Tharwad in question is. undivided 
nor have they proved that the original first plaintiff was the Karanavan of 
the 'I'harwad when the suit was instituted. He further came to the 
GonGlmion th~n KriJlhnan Krkihnan must be hsld to hJv€! ne~uifM an 
absolute title to th.e suit property as the plaintiffs have not succeeded in pro- 
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ving the agree~(fnt pleade;i by them. It upheld t~e contentio17 ot the defen­ 
dants that Krishnan Krishnan and thereafter his successors m Interest had 
acquired full title to the property by adverse possession . 

. · 6. In second appeal a learned single Judge of the High Court disagreed· 
with each one of the conclusions reached by the first appellate Court and 
agreed with those reached by the -. trial Court ': · Dealing with the question 
whether the Tharwad in question is an undivided Tharwad, he pointed out 
that the evidence of the plaintiffs in that regard stands unrebutted. He also 
accepted the contention ·of the plaintiffs that the first plaintiff was the 
Karanavan of that Tharwad 'when the suit was instituted. He further held 
that on the basis of the material on record, the only conclusion possible is 
that.Krishnan Krishnan took possession of the suit property as the agent of 
the plaintiffs in the first suit and as such his possession was permissive. He 
agreed with the trial Court that the actual possession of the property was 
always with the tenants and the possession of Krishnan Krishnan and that 
of his successors in interest has not been shown to be adverse to that of the 
true owners. Each one of these findings were challenged before us. 

'7. We shalJ first take up the questions whether the plaintiff's Tharwad 
was divided or undivided and further whether the original first plaintiff was 
the Karanavan of the Tharwad when the suit was instituted, On these 
questions the evidence is completely.one si~i:d. The plaintiffs hav~ .adduced 
evidence to show that the Tharwad is undivided and that the original first 
plaintiff was the Karanavan of. the Tharwad, There is no reason- to 
disbelieve that evidence. That evidence was unrebutted, That apart, a 
Hindu family is presumed to be joint unless the contrary is established. 
There is no evidence on record to rebut that presumption. We agree with 
the .. learned Judge of the High. Court that there was no basis for the first 
appellate Court for doubting the fact that the original first plaintiff was the 
Karariavan of the Tharwad at the relevant time. 

8,. Now coming to the question as to the nature of the possession of 
Krishnan Krishnan, the High Court has not relied. on the agreement pleaded 
by the plaintiffs. There is no reliable evidence to support that agreement. 
But the evidence adduced in this case including unimpeachable documentary 
evidence clearly shows that assistance of Krishnan Krishnan (Krishnan 
Krishnan was the father of some of the then members of the. Tharwad) -was 
sought by the plaintiffs in that suit. to tide over the difficulty in the matter of 
depositing the required amount into Court. As mentioned earlier the amount in 
question was deposited into Court through the plaintiff's lawyer and Krishnan 
Krishnan took possession of the suit property in execution of the decree. in 
favour of the plaiptiffs in that suit ... No sale deed or any other document: was 
ex~ct.fted in favour of Krishnan Krishnan nor could the plaiqtHf~ in ~hai · ,~uiit 

' validly alienate that property as they were OIJ.ly junior members of the family. 
, • We agree with the High Court that as Krishnan Krishnan paid the amount 

that was payable by the Tharwad. and took possession of the property$ he 
could only have a hen over the property for the ·amount advanced by him. 
Neither Vellu nor Kuruvilla who purchased the rights of Krishnan 
Krishnan can . in law have ·greater rights in that property than what 
Krishnan Krishnan had. On purchasing the rights of Krishnan Krishnan 
they had merely stepped into his shoes. ' 

9. Now coming to the question of adverse possession, . there is con­ 
clusive evidence to show that the suit property was at all times in the possession 
of the tenants of the Tharwad referred to earlier, Krishnan Krishnan, Vellu 
and Kuruvilla at best could have only collected the rent. The evidence in 
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(1972) 4: Supreme Court Cases 278 

, (From f a'na High Court) 
(BEFORE S, M. BixRI, c, J. AND A •. N. RAY AND D, 0. PALEK.AR, JJ.J.'.' 

HARDEO .~ARAIN SJNGH ' ' App~llant i . 
:· · ·. . . · .· · .. ··· Vets~ 

SURAJI)EO SINGH AND OTHERS Respondents. 
Civil Appeal No, .·1041 of 1970J decided on August l2, 1971 

Election-The Repreeentation of the People Act, 1951-Se~on 116-A-Releren~ 
...:.chars~ of corrupt practice• by the candidate and hi• worker•-'-Hip Couri&nclms 
undue bµiaence es:el;'ted upon voter• by the appellant candldate-Hish Court 
declari.os election void-Appreciation of evidence by SapreDle Court-Whether 
~ection void. 

Th~ appellant ~~· thif r~Nnd~' wm,~G 'indiQilrJ from the nmr ronititutn.cy in 
tli,e general election ill which the appellant wu elected, At the day of the polling when 
the polling •t the Kayeea booth' wu in progrel.!, it was alleged that the appellant along­ 
with his propoeer-worker . Nagendra Singh, who w~ armed with a gUn1 was dissuading the 
voters from exercising their' franchise or to vote .for the appellant. A voter, Dukhan Yadav, 
not having acceded to their command was shot at by Nagendra Singh at the irutance of the 
appellant, resulting in pellet injury to DukhanYadav, The F. I. R. wu recorded on the 
IJ)Ot. Many voters were waiting in queue to wt their votes. The gun shot on the cry of, ' 
'maro, maro' raised by the agent& of the appellant scared away the voter'&. The election ~f 
the appellant was challenged · mainly on the ground of commisslon of corrupt practices by 
the appellant and hi, electlen agent and by other persons with the censenr of the appellant, 
The High Court found the case in resp~ct of exercise of undue influence. at KJtyeca polling 
Itation u:wCll u canvauing ofvotee in favour of the appellant. to be true and thw · iiecla.red 
th.e ·election of the appellant. void. The deciaion of the High Court waa challenged in appeal 
wider Section 116-A of the Reprcsentation of the People Act, 1951 . 

. Hild, the fi~c information . report was really the moct contemporaneous . documentary 
evidence which supported the case of the: election petition. The report of the presiding 
officer also indieatea that the number of persons who cast their votes prior to the firing 
innidmt W!ll lnge. The ont @vidence sf,~ lug! numbep ~f witllaad, including tbe 
Magiltrate who wu on duty· at the Kayeea polling station, and the Sub-Impector of 

this regard has .been discussed. in detail by the learned Judge of the High 
Court. It ·~. not necessary to deal with that evidence over again. We 
accept the conclusion of the learned Judge that the suit property was all 
along in the possession of the tenants. . Further as Krishnan Krishnan had 
only a lien over the property for the amount advanced by him his possession 
of th~ ~"* pr9perty wm~a in d~ ~,il~\! ~ ~ymbllliGQlJ rnUilt be held to be a 
permissive possession. The possession of Vellu and Kuruvilla for the same 
reason must be held to be permissive possession. A permissive possession can­ 
not be converted into an adverse possession unless it is proved that the person 
in possession asserted an adverse title to the property to . the knowledge of 
true owners for a period of rwleve years or more. There is no evidence to 
show that either Krishnan Krishnan or Vellu or Kuruvilla asserted any. 
hostile title to the suit property to the knowledge of the true owners at any 
time before he present suit. 

10. In the resultwe agree with the conclusions reached by the learned 
Judge of the High Court and dismiss this appeal with costs. 
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PRIVY COUNCIL. 
Raia Rajga~ Maharaja JAGATJIT 
SINGH v. Raja PARTAB BARA.DUR 

,. SINGH. 
J 

Lord Thatikerton, ·Lord Macmillan, 
Sir G¢orge Sankiti and Sir • · 

. · .OharZes Clauson, . , 
28th April, 194'2. . Frbm Oudh. 

Criminal Procedure Code, S. 116~.Attach· 
ment. and .. receivership irrproceedings · under-« 
Suit for mere~ declaration. of title-Compet111c11 
-Limitation-Applicability of Art. ttO of tM 
Limitation .Act~Inapplicabilit11 of· Art», 47_, 
142 andJU....,.Defendant's plea of perfection of 
title by adverse possession under 8. £8 of tlu 
Limitation .Act-B1irden of proof_;A.dfXlrslJ 
p088E8Sion. agaimt an existing title mun be 
actual and not constructive. · 

Where Immoveable properly has .baen 
aUached and. placed in the possessipn of a 
reoeiver In proceedings under S. 1'5, of th·e 
Orimioal Prooedure Oode but there has.been 
no order for possession in favour ·of any 
party under that section, a sun ·by one of the 
parties to the dispute for a deolaraiion of,..his 
title to the property without asking for. pos· 
session is perfectly oompetent and is ·govern• 
ed by .Art. 120 of the Limitation Act. To such 
a suit ·which is rightly confined tQ '.a mere 
declaration of title and is neither in form nor . 
Jn substano_e a suit for possession of :iuunov· 
able propel'p-. neither Art. 142 nor A.rt. 1u· of 
the Limitatrnn Aot oan be said io apply; nor 
is the applicability of Art. 47 of the Limita~ 
tion Aot attraoted as there has been no order 
for possession by a Magistrate under S, 145 of 
the Criminal Prooedure Opde. , . 

Where iUs pleaded by the de!endant tLat 
the title to the I.ands in suit held by $he 
plaintiff's predeoess~ under the firs~ seh!6" 
ment of 1865 had been extinguished . under 
8. 28 of the Limitation Act by. the adverse 
possession of the defendant or his predeoes· 
sore for tlie appropriate statutory peiriod· of 
l!mHatlon, it is for the defendant to .establish 
that suob period of adverse possession .}iad 
been oompleted prior to the_ ·poasesafon taken . 
in prooe?dings . under S. 14& of the C?iinfnal 
Procedure Oode by the reoeiver, .who there· 
afler held for ~he true owner, 

fodi sum of Rs, 700 and inter~at 1$t 6i • 
per cent., from i-10- 1937 to the dat~of 
the decree and at 6 per cent. thereafter. A6 to GOUtlidh; FIGintm, will have to . 
pay the costs of defendants 2 · and 3 
throughout and will similarly. get the 
costs from the l st defendant to the ex• 
tent of the amount decreed against him, 
There will be a decree for· sale 9£ · the 
mortgaged property against the share 
of the I st defendant, Three months for 
redemption. 

N. R. R. Decree accordingly. 

· ·(fo.pursaance ohhe above order, the 
.District Munsif of Narasaraopet sub· 
-mitted his findin~s.); 

, ·, JUDCMENT. 
:'· The finding has been received. The 
leafoed District Munsif has in. a well 
consldered judgment come to the deci­ 
sion that the lst defendant was liable 
under the mortgage deed but his minor 
sons have not been proved to be so; 
The directions in my order in regard to · 
the circumstances under which the 
minors could be held liable were expli­ 
cit, but no advantage was sought on 
behalf of the plaintiffs to prove facts 
which .could make the minors liable 
under . the mortgage. After hearing 
learned counsel for .the parties, I am of 
the opinion that the:finding of the lower 
Court must ·be aonllrmed, 

An a.1>plication was presented on be­ 
half of. the 1st defendant under the 
Madra$ Agriculturists Relief Act IV of 
1938 to. thd lower Court. The learned 
District Munsif howe,ver refused to en· 
tertain.it on the ground that the case 

'was sent back for a finding by this 
Court; This was perfectly correct, The 
application should have been made to 
this Court and not to the !>istrict Mun­ 
sif. The application presented to that 
Court Is. in this Court and the requisite 
court Ieethereon has been undertaken 
by Ieamed Counsel on behalf of the I 8.t 
defendant to be made up in the course 
ol the day. As a·oon as the necessary 
court fee is paid, abe application will go 
back to the District Munsif for enquiry 
as. to whether the I st defendant is an 
agriculturist and whether the debt or 
any portion of the same can be scaled 
down t,1nder the provisions of that Act. 

. This will be done after opportunity to 
file "' eounter affidavit is given to t~ 

· other si(fe. 
The ~eport as regards this applica~ 

tion willbe submitted within a month. 
four da~s for objections. 

The fipal decree will be passed after 
the rece~pt of the report. 
· (In pursuance of the directions con­ 
tained ill the above judgment the Dis­ 
trict MuhsH of Narasaraopet submitted 
his findihg.J ' . · · 

· [ JUDGMENT. 
It has.lnow ' been found that the 1st 

~fondant is an agricuhµrist. ~- decr;ee 
· ·'Wlll, ···therefore, be·. passed against him 

· Vol. 55-84 
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n is well "~~ahli.e\led ~at adverae .possll11- total "~··in suit i1i thua 290·60 
sion against an ex.lstiµg title must be actual acres, put:of which . the ap.i»Uant con· 
and oann<i' be constructive. ceded that eleven $tlllllll plats .amd por­ 

Messrs. C. S. Rewcet.Btle, 8. Egam and tions of other plots were awned by the .Robert Ritsi;m for th.e .Appellant. 
,Mr. lf. lf aUach for the RMPOllll~Bh respondent, These concessions are 

shewn ln two Hsts (:or e~ch (J I lhe rea· 
JUDGMENT. pondent's two villages, and the· total 

Lol'(l T~a.nkerton.-The dispute in area thus conceded is about 7J bighas 
the present appeal relates to the out of the 464 bighas in suit,~~ equi-: 
ownership of certain plots of land which valent of. the 290'60 acres alr~ah men· 
lie Ql1 the boundary of, or between, the tioned; in other words, between one­ 
estates owned by the parties in the sixth and one-seventh of the area of the 
Kheri District of Oudh. The suit was lands in suit admittedly belongs to the 
instituted on 23rd January 1933, by respondent. 
the Deputy Commissioner of Kheri as There are four important stages 
Manager of the Court of Wards Isa· in the history of the lands in suit, as to 
nagar Estate in the Court of the Addi· the facts of which there is littl~ dispute 
tional Subordinate Judge · of Kheri between the pa~ties. The fir$t stage 
against the present appellant, the relates to the first regular settlement of 
Maharaia of Kapurthala. The plaintiff Kheri District which was made in the 
prayed for a declaratory decree that he year 18651 and was in fact concluded in 
was the rightful proprietor of the lands 1867. ·There were then disputes bet­ 
in suit. After trial, the Subordinate ween the respondent's predecessor, and 
Judge delivered his judgment and dis- Colonel Boileau, the then proprietor of 
miss..ed the suit, except in respect of Parsa and Binjaha, and predecessor of 
certain smail areas of land not contest- the appellant. Thesedisputeswerecom­ 
ed by the defendant, by decree dated promised, and the demarcation of the 
22nd December 1933. The plaintiff boundary was made upon the agree· 
appealed to· the Chief Court, and; ment of the two . adjacent. proprietors. 
while the appeal was pending, the Isa· It was held b]l both Courts below, and 
nagar Estate was released from the is agreed by the parties. that by the 
superintendence oft he Court oi Wards, first settlement the ti tie of the parties' 
l!:nd the present respondent, the Raja predecessors was determined, and that 
of Isanagar, was substituted as appel- the boundary .then demarcated . estab­ 
lam in the Chi@f Court in place of the foih@d th'e titfa of the respondent's 
original plaintiff, By decree dated 7th predecessor to the lands now in suit 
May 1936, the Chief Court. set, aside and is the boundary as now claimed by 
the decree of the Additional Subordi. the respondent. in his plaint, 
nate Judge and decreed the suit. The The second stage relates to the second ' 
present appellant appeals from the settlement of the Kheri District, whi<:h 
decree of the Chief Court. . took place during the years 1896· 1899. ' 

The lands. in suit are claimed by the By this time the Maharaja of Kapur· ' 
respondent to form part of his villages ··th ala had succeeded Colonel Boileau,. 
of Debipurwa and Harisinghpur, while· and disputes arose between him and 
the ap"Mllant claims that, with the the Raja of lsanagar as to the dernarca­ 
exception · of the areas not contested tion of the boundary, and tw6 proceed­ 
by him, the lands in suit form part of irigs were commenced in the Court of 
bis villages of Parsa and Binjaha, the Deputy Collector of Kheri, one in 
which lie on the east side of the res- respect of the boundary between Parsa 
po.ndent's villages. The two lists and Debipurwa and the otherin respect 
attaeheJ to tbe plalnt set out the plots 0£ the boundary between Flarsa and 
in suit list "A'' consisting of. 53 plots Harisinghpur. ·After a report from the 
measuring 42'97 acres, claimed to form Amin of the court, Mr. Habibullah, the 
part of Debipurwa, and list ''B" con- then Deputy Collector of Kbceri, by a 
sis ting of 193 plots measuring 247·63 judgment in each proceeding, dated 8th 
acres dattned to form part of Harsingh- September I 899, d;,tmarcated t•he bo.un­ 
pur. The plots in suit are shewn in daries on a line which varied slightly 
ted·on two maps also attached to the the boundary·. line shewn on the map 
plaint and marked "C'' and "0;" The submitted by the Amin. This. ma,- bo 

st L. w. 59! 
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aad stated tba~ there is no dispute b.eiwe6)1 
them ; rather the Kapurthala estate has en­ 
tared ioto possession of this land a~oordiog to 
settlement of boundary line. It is 

Ordered 
That now there i~ no need of prooBlldings 

under S. 1'5, Criminal Procedure Code. There· 
fore (the case) be consigned toreoords and by 
sending aoopy of this order; the police be 
informed of this agreement." 
The application contained the follow· 
ing statement : 

"The petitioners beg to submit that in the 
above-noted case notice has been issued from 
this Court regarding settlement of dispute in 
respect of boundary of village Parsa a.gainst 
the villages of the Isanagar estate situate. on 
the boundary limit and the date of bearing has 
been fixed for to-day. Now the parties therein 
do not desire to get survey made because the 
case for demarcation of boundary of village 
Parsa belonging to Kupurthala against the 
villages of Isa nagar situate on the boundary 
limit, whioh was pending, has already been 
decided by this Court on 2'th November 19(}S. 
This laud regarding wbiob the declslon under 
S. 145, Criminal Procedure Code, was sought 
to be is In possession of the Kapurthala estate. 
As mutually between the parsles at this time, 
settlement of demarcation has been made ac­ 
cording to possession and th~ boundaries have 
been separated.: therefOTe sub111ittini ihis .ap­ 
plloabion, it Is prayed that .this case be con­ 
signed to records." 

It will be noted tha't the appellant' a 
village Binjaba is not mentioned in 
either of these proceedings. The fourth 
stage is important as shewing the state 
of possession of the lands in suit at the 
date when the present suit was institut­ 
ed on 26th January 1933. In the year 
193 l there were two cases-Nbs. 39 
and 41-ilnder S. 145, Criminal P. C., 
in fl1~ Court of the. Masistrate of the 
First Class at Kheri, which involved the 
appellant and respondent in respect ol 
the land now in dispute. In No. 39, 
on 4th May 1931, the Magistrate 
ordered the case to be filed as the 
parties had satisfied him that ~o 
breach of the peace need be apprehend• 
ed. But Case No. 41 was commenced. 
on a report by the Sub-Inspector of 
Police dated 14th October 193 J, and 
on 24th October 1931, at the same 
time as he ordered the parties to attend 
the Court on 26th November, the 
M11gi:Jtrnte con1lidoring the cn110 M ono, 
of emergency, ordered the plots referred 
to in the report to be attached pending 
his decision under S. 14 5, and>apPQ'int-' 
ed the· Tahsildar, Tahsil Nighasan·,' 
Dishict Kheri, a5 receiver. •·Th~ 
plots appear to have been the three 
small plots, a suit for possession oE 

conveniently refen-ed· to as the Habib­ 
ullah botJ.ndary line, There is no ~oubt 
that Mr. Habibullah had no power to 
determine questions of title, and that, 
under S e . 23, Oudh Land Revenue Act 
(17 of 1876), his duty was to determine 
tho boundaryon the basis of actual 
possession. Further, the. land in.suit' 
in the present case is the area· which 
lies between the boundary fixed by the 
first settlement, and the boundary fixed 
by Mr. Habibullah, which shifted the. 
boundary westward to the advantage 
of the Maharaj a of. Kapurthala and tc 
the disadvantage. of th(( Raja of Isana. 
gar. This was agreed by the parties and 
found by both Courts below, 

The third stage .relates to two pro­ 
ceedings before Mr. Fazal Ali in the 
year 1903. As Deputy Collector of 

· Kheri, Mr. Fazal Ali gave judgment on 
24th November 1903, in an application 
by the Maharaj a ofKapurthala against 
the Raja of lsanagar, for demarcation 
of the boundary between the plaintiff's 
village Parsa and the defendant's vii· 
lages Harsinghpur,Debipurwa and Ram 
Loke, the last·named of which lies im­ 
mediately to the south o(. Debipurwa. 
Under S. 41. (I), United Provinces 
Revenue. Act (3 of 190 I), all disputes 
regarding bcundariesIell to be decided, 
as far as possible, on the basis of exist· 
ing survey maps ; but, if that were not 
possible, the boundaries were to be 
fixed on the basis of actual possession. 
Mr. Fazl Ali accepted the boundary 
line laiddown by Mr. Habibullah and 
declined to allow fresh enquiry regard­ 
ing possession or incluaion of the land 
on the basis of possession : he rejected 
the objections of the Isanagar estate 
and ordered the erection of boundary 
pillars. Almost at the same time pro· 
ceedingll were instituted in the Court of 
ofMr. Fasl Ali as Deputy Magistrate 
ol the First Class under S, 145, Crimi· 
nal P. C,, against the Raia of lsanagar 
and the Inspector of Kapurtbala in 
connexion with the '' boundary dispute 
of village of Parsa, Police Station 
D~\\Ui'AkrA." On 17th o~e~mb@r 1903, 
Mr. Fazl Ali, as Deputy Magistrate, on 
an application of the same date by the 
parties charged, made an order in the 
followin~ terms : 

" Bhagwan Din, general agent of Kapur· 
tli~Ia and Jlwan Sahai, general agent of the 
Jsimagar ena.ta, preserited ibis a·pplioati9n 
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' respondent to lead evidence ip;rebutt.al 
of the appellant's evidence oL adverse 
po&ression, it is enough to say thatthe 
appellant's counselIelt constrained to 
state that he could not Jefend tbe·ex­ 
elusion of evidence by the Jearned 
Judge, and that, if otberwise •ucceae· 

'Iul in his appeal, hf. should ask that 
the case should be 'remanded in order 
to give the respondent the opportunity 
which was so. denied to him. The 
Chief Court held that the appellant ·had 
failed to prove· adverse possession, 
and found it unnecessary to remand the 
case, 
.. With regard to the statutory period 
of limitation, ltrt, 47 1;>£ the Act does 
not apply, as there has beenno order 
for possession by the Magistr11~e under 
S. 145, Criminal P. C. As the suit is 
one for a declaration of title1 it seems 
clear that Arts. 142 and I '14 do not 
apply, and their Lordships agree with 
the Chief Court that the suit is govern· 
ed by Art.' 120. This leaves for con· 
sideration the main issue of proof .of ad­ 
verse possession by the appellant and 
his predecessors, and. the appellant is 
at once faced by a difficulty w,hich 
proved fatal to his success before, the 
Chief Court, viz., that unless he can 
establish adverse possession ' of the 
hm~h ~P suit as a whole, he is unable, 
on the evidence, toestabiish such pos­ 
session of identified portions of the· 
lands in suit. Before their Lordships, 
the appellant's Counsel conceded that, 
in order to succeed in the appeal, he 
must establish adverse possession of 
the lands in suit as • a whole. He fur· 
ther conceded that ·his case. on that 
point rested either. (a) on the Habi­ 
bullah decision of· 1899, on which he 
succeeded before the Subordinate 
J~die1 er {b) en the compromised pro­ 
ceedings under S. l 45 in 1903. He con· 
ceded that neither the Habibullah 
decision nor the boundary proceedings 
in 1903 amounted to a judicial deci­ 
sion. The appellant maintained that 
the Habibullah decision, given under 
S. 23 of the Act of 1876, was good 
evidence 0£. the state cH possession at 
that time, and of the possession of the 
whole of the land in dispute by Kapur· 
thala. He maintained that it must be 
assumed that Mr . .HabibuUah did his 
duty and that the decision was based 
on actual r>osa~asion ; uf\d!P' S. 35, 

which by the present appellant had 
been· finally dismissed by. the Chief 
Court by decree dated 26th November 
1929. 'Those three plotB nmouriting tq 
l '30 acre are included in the I.ands pre­ 
sently· in suit, By two orders dated 
7th November 1931, the Magistrate 
ordered the Tahsildar to take posses­ 
sion of the plots contained in a list 
attached to the first of these orders, 
and in addition to these plots, "if you 
find that there are any other· plots in 
dispute, they should also be attached 
.or taken possession of." I tis common 
ground that the Tahsildar, acting under 
these orders, took possession of the 
l"p~s presently in suit on 23rd Febru­ 
ary I 932, and that he was still in pos­ 
session when the present. suit was in­ 
stituted on 26th January 1933.; As the 
result of applications by the parties 
who were agreed that, 'pending the 
decision of a civil Court.: the lands 
should remain attached· arid 'that the 
proceedings should meantime be con· 
signed to records, the lands to be re· 

.leased .to the party who succeeded in 
the civil suit, the Magistrate made an 
order tiling the case meantime dated 
6th April 1932. 

lp the first place, their Lordships are 
clearly . of opinion, contrary to the 
vi~w 9f the Subordinate Jud~e1 but in 
agreement with the view of the Chief 
Court, that it was for the appellant to 
establish that the title fo the lands in 
suit held by the respondent's predeces­ 
sor under the Iir st settlement ·of 1865 
had been extinguished under S. 28, 
Limitation Act, by the adverse possee­ 
sion of the appellant or his predeces · 
sors for the appropriate statutory period 
of limitation, completed prior to the 
possession taken under attachment on 
'J.rd f;bnrnry !9321 by the Tahsi1dar, 
who thereafter held for the true owner, 
Their Lordships are further of opinion 
that the present suit, which was subse- 

· quent ly instituted, was ·rightly con­ 
fined to a mere declaration of title, 
and was neither in form nor substance 
a suit for possession of immovable 
property. 

In the second place, on the. question 
of the errors of procedure of the Sub­ 
ordinate Judge in placing the burden of 
proving his possession within the 
limitation period on the respondent 
and ultimately ref using to aUow the 

600 
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admission of title in the sense that 
lsanaga.r is estopped from denying 
Kapurthala'e right to possess the whole 
lands. I.t may be noted that the second 
of these contentions is separate from 
the plea of limitation. based on adverse 
possession. Their Lordships are unable 
to accept either of these contentions. 
In the first place, there is no express 
admission of title, and there is no 
ground for the necessary implication of 
such an admission. In the second place 
there is no sufficiently clear evidence 
as to the area of possession which is 
referred to. The land possessed is re· 
£erred to in the application as "this 
land, regarding which the decision 
under S. 14 5, Criminal Procedure Code 
was sought". and, in the order as "this 
land.." That land could only be identi- · 
fied by the report of the police, out of 
which the proceedings arose; and 
which hasrrot been produced. It seems 
that it did not-refer to Binjaha, and it 
need not necessarily have referred to 
the whole of the lands in suit so far as 
they lie on the· Parsa boundary. The . 
appellant's attempt to derive an admis­ 
sion of his ·possession of the whole 
lands in suit from the 1903 compromise 
fails, in the opinion of their Lordships, 
on the terms and circumstances of the 
compromise; but further !"OY such ach 
mission is. rendered improbable by· 
reason of certain facts which are either 
admitted or proved. 

In the fir~t plaee, by the appellant's 
admission in this suit, he makes no 
claim to adverse possession of between 
one-sixth and one-seventh of the lands 
in. suit; nnd R lar~e put of the remain­ 
der claimed by the appellant consists 
of unidentified portions ". of . plots. 
Secondly, it is clear that under the 
decision of 26th November 1929, the· 
appellant cannot claim the three small 
plots, which were the subject of that 
decision, and are included among the 
lands presently in suit. . In the tbiid­ 
place, there is evidence which s'bows the 
serious invasion by the river of cultur­ 
able lands, with serious restriction of 
the area ofIand cultivated. The Chief 
Court have dealt with much of this evi­ 
dance, and their Lordshipe find it un-' 
necessary to go into detail in the matter, 
but it may be noted, incidentally, that 
the pillars ordered to be erected by Mr. 
FazaJ Ali in 1903, had not-at least.as 

Evidence 'Ac], it was good evidence of 
the fact of possession. Unfortunately 
for this contention it appears on the 
face of. the judgment that possession 
was only. proved in respect of land 

· under cultivation, and that the bound· 
ary line laid down by Mr. Habibullah 
was largely an arbitrary line, and, at 
least to that extent, was not based on 
actual possession by Kapurthala, and 
it is well established that adverse pos­ 
session against an existing title must 
be actual and cannot . be constructive. 
This element in the decision may well 
have been largely due to the vagaries 
of .the river, for we find, for instance, 
in Ex. A~ 19 that .the total cultivated 
area of.Parsa was reduced from 1383 
acres of. the first settlement to 163 
acres in • I 896. Mr. Harcourt Butler 
(aHerwards Sir Harcourt Butler), 
Settlement Officer, remarked in this 
statement; 

uN early the whole of this village is in the 
belly of. the river. A strip of high land re­ 
ms ins with 3 little sites, but• that is in 
danger." . 

With reference to Binjaha, Ex. A-291 
shows that the cultivated area was 753 
acres at the first settlement, and 44 
acres in 1897. The same Settlement 
Officer remarks : 

"The river has cut in and completely spoil­ 
ed the .village since the ye~r of survey, The 
assets. a't'e>now Inccasiderable," 

Their. Lordships are of opinion that, 
on this ~round alone, the Habibullal, 
decision does not provide the necessary 
foundatiC:;iri for the appellant's case. In 
1903 Kapurthala applied for a fresh 
demarcation of the', boundary of his 
village Parsa with the respondent's 
villages,~·.Sin]aha was not included. As 
already stated, Mr; Fazal Ali declined 
to allowfresh inquiry as to possession 
and ordered erection of boundary pil­ 
lars on the Habibullah boundary line, 
and rejected Isanegur's objections, 
among which was an allegation that he 
was in possession. That decision adds 
nothing td the Habibullah decision. 
Eut the appella,nt really rests his case 
on tbe.' proceedings under S. I 45, and 
their comprcmise, The appellant sub­ 
mitted that the terms of the cornpro­ 
misc as stated in the application of 
11th December 1903, and in lhe 6rder 
of that date, constitute an . admis­ 
sion by· Jsanagar of the fact of pos­ 
session by Kapurthala of the whole 
lands now in suit, 1 and, Iurther, an 
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JUDGMENT. 
Sil! George Rankin.-This appeal is by 

the plaintiff in a redemption suit which 
was brought in the Court ·of the Sub· 
ordinate Judge of Agra in 1924. · lt has 
reference to a village called" Muthamai 
{n' the Dlstrid of Agra, whieh at 6M 
time belonged to a zamindar · called 
Nawal Singh. lri this village 'the plaint­ 
iff inherited the interest of the mort­ 
gagee under a mortgage of .189.3 grant· 
ed by Nawal Singh to the plaintiff's 
grandfather : having brought a suit 
(No. 50 of 1911) to enforce that mort­ 
gage the plaintiH purchased Muthamai 
at the judicial sale in l 923 . and thus 
became vested with the right and title 
whieh Nnwnl Singh had po!~eu@d in 
1893. The question now raised .is as 
to the amount which he must pay to 
free Muthamai from the prior ·charge 
created by a mortgage granted by 
Nawal Singh in l 882 over three other 
villages•as well as Muthamai. ls it the 
whole aurrr'out standing upon the mort­ 
gage of 1882? Or is he, inthe events 
which have happened, entitled to 
redeem Muthamai on payment of a 
part thereof, and if so how much must 
he pay? Both Courts in India have held 
that be must pay the whole .sum out­ 
standing, which is Rs, 30,0QO. S. 60. 
Transfer of Property Act (IV of l 882), 
is a statement of the right to redeem. 
lt requires payment or tender of'' the 
mortgage money " which has been 
defined by CI. (a) of S, 58 as '' the 
principal money and interest of which 
payment is secured for the time befog." 
S. 60 as it stood ·until· 1929 concludes 
as follows : 

'' Nothing in this section shall entitle a per· 
gon intrnrntM in n ch!l.P(l only of' thg mol't• 
gaged property to .redeem his own share only 
on payment of a proportionate part of the 
amount remaining due on the mortgage; ex· 
cept where. a mortgagee, or if ther.e are more 
'mortgagees than one, all such mortgagees, 
has or have acquired, in. whole or in part, the 
share Of a mortgagor.'' 

Four mortgag1es a~e involved ·in the 
case-the first three being grMted by 
Nawal Singh in his lifetime and the 
f()urth after his w'idow's death by hi1r 
reversionary heirs. (a) 6th /January 
l88Z.: to Bast Ram .. and Ram .Kishen : 
for Rs. 25,000 with interes( at 6f 
per cent. with yearly rests : a:.aitnpl~ 
mortgage of four villages-M4thamai; 
rhulaechi, ShePpur and Sllempur. 

PRIVY COUNCIL. 
SHAH RAM CHAND v. PANDIT PARBFl:U 

DA.YAL and others. 
Lord Thankerton, Sir George Rankin 

arui Sir Ma dhavan Nair. 
20th April, 1942; From Allahabad. 

·. Transfer of Property Act, s«; 60 and 82~ 
Owner of part ,of tbe mnrtgay~d propert,v allow• 
ed to redeem that . part-integrity o} the mort­ 
{}age not• b-roken-Owner of another part not 
entitled to claim the right to redeem his part 
alone-Mortgagee releasing part of the mort­ 
(}aged 1;roperty-Liabt'lity of that part to con- 
tribiue 1mder S. 82. ' 

Under s, 60 of the Transfer of. Property 
Ao~ the integrity of a. mortgage is not broken 
except where the mortgagee has purchased Or 
otherwise acquired as proprietor a certain· 
porblon of the property mortgaged, and the 
Iaas clause of that section is intended j o pre· 
elude mortgagors or persons deriving title 
from them from· claiming, independently of 
agreement, to have an equity to. redeem their 
awn ~bllfO on puymgnt of P. · propol'tiono.tg 
par~ of the mortgage. money except in the 
clroumstauess above mentioned. Renee the 
foot• that the mortgagee has allowed the 
owner of one part of the mortgaged pro· 
pedy to redeem that part does not have the 
effiet of breaking the inte.grity of the mort­ 
gage so as to let in the right of the owner of 
another part of .the mortgaged property to 
redeem bis part by the payment pf the pro· 
portionate amount of the debt. 

'l'he release of part of the property ... b.y the 
tnortgagee does no~ not take aw-q;y as regards 
$hai- pad the lia.bili\y. to contribute which 
S, 8% of the Transfer of Property Apfimposes 
upon the different parts. · 

39.Jdad; 419 and 40 Mad. 968 ! Approved , 
}ffessrs, Sir 'l'hom.a'I Strangman .:and A.(}, P. 

Pull~-n for the Appellant. · 
Mr. S. f. Khambatta foF th@ R@sporidont. 

re~atd~ 33 of the pillars-been erected 
by June t 908, "because the demarca­ 
tion line lies in the middle of the 
river." (Exhibit 236). Their Lordships 
are therefore of opinion that the 

·appellant bas failed to prove adverse 
potrneggion of the whole of the land~ in 

. suit, and, as he admits that he has no 
case for identified portions of the lands 
in dispute, the appeal must fail. Their 
Lordships will humbly advise His 
Majesty that· the appeal should be 
dismissed. The appellant must pay 
the respondent's costs in this appeal. 

N. R. R. Appeal di:sm£ssed. 
Messrs. Borrow Rogers & Nevil : Soli­ 

citors for the Appellant. 
Mr. T. L. wii~on & Co.: ~licitors !or 

the Respondents. 

58 ti, w. SHAli RAM d1!A ND ti, PANDIT PAR·BliU DA.YA.L 

@ 
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+ Arising out of SLP (C) No. 18129 of 200(i.From the Judgment and Final Order dated 10-10- 
200& 6f th~ ~Ii~h Co~rl of .lud1calure al Madras in CRP (PDJ No. J J,JJ of 100(, 

.g 

ASHIMBAI ANDANOTHER Respondents. 
Civil Appeal No. 4803 of 20071·, decided on October 11, 2007 

A.Civil Procedure Code, 1908 ~Or. 7 R. ll(d)-:- Rejection of plaint - 
Whether barred by any law - Scope and applicability - Or. 7 R. 11 (d) 
applies only if allegations made in the plaint taken to be correct in their 
entirety appear to be barred by any law and court is not entitled to consider 
the case of the defence - The question whether the suit is barred by 
limitation .or not, would depend upon the facts ·l:1nd circumstances of each 
case - High Court allowed the prayer made under· Or. 7 R. ll(d) on the 
ground that the suit was barred by limitation - Held, High Court ex facie 
committed an error in arriving on such finding - Question which was 
raised before the trial court under Or. 7 R. 11 (d) was different from the one 
raised before the High Court - Applicability of one or the other provision 
of the .Limitation Act per se cannot be decisive for the purpose of 
determining the question as to whether the suit is barred under one or the 
other article contained in the Schedule appended to the Limitation Act 

The' appellant herein filed a suit against the respondents for declaration of 
the plaintiff's title to the suit property;· for consequential injunction; restraining 
the defendants from in· any manner interfering with the plaintiff's peaceful 
possession and enjoyment of the suit property. Alternatively, if for any reason the 

e 

Vet~rns 
Appellant; C. NATRAJAN 

(2007) 14 Supreme Court Cases· J 83 
• (BEFORES.B. SrNHAAND H.S. BEL)r, JJ.) d 

c 

b 

particulars by' hls brother Ra.rweer (~W 2). The .ver'y fact that harassment or 
cruelty on Pushpa did not abate. even after her con-ling back to the 
matrimonial home with a son and the fact that she had been assaulted even a 
few days prior to the incident, in our opinion, tests of Section 304-B of the 
Penal Code stood satisfied. Ranveer (PW 2) informed his brother Hazari Ram 
(PW I), about the harassment meted out to Pushpa: He was asked to go there. 
He went there tofind his daughter dead; her cremation having already taken 
p~~. . . . . . 

29~ The learned trial Judge, as also the High Court commented upon the 
manner . in which the police made all efforts to help. the accused. •The 
investigating officer purported to have recorded a supplementary statement of 
HazariRam (PWl) which, according to the learned trial Judge, was not at all 
necessary, Recording of the said supplementary statement has been 
disbelieved by th~ .co~rts below. 

Jo.·rn this viewof the matter, we are of theopinion that no case has been 
made out for interference . with the impugned judgment. The appeal. is, 
therefore, dismissed. · 

a 
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. . 
An application for rejection ofthe plaint can be filed if the allegations made 

inthe plaint even if given face value and taken to be correct in their entirety C 
appear to be barred by any law. The 'question as to. whether a suit is barred by 
limitation or not would, therefore, depend upon the facts and circumstances of 
each case. For the said purpose, only the averments made in the plaint are 
relevant. At this stage, the court would not be entitled to consider the case of the 
defence. 'Applicability of one or the other provision of the Limitation Act per se 
cannot be decisive for the purpose of determining the question as 10 whetherthe d 
suit is barred under one or the other article contained in the Schedule appended 
to the Limitation Act. (Paras 8 and 9) 

· The question which was raised before the learned trial Judge was different 
from the question raised before the High Court. Before the learned trial Judge.the 
provisions of the Limitation Act were brought in . with reference to the 
identification of the property. It. was not contended that the suit was barred by 
limitation in terms of Article 58 or the Limitation Act, 1963. The High Court, e 
therefore ex facie committed an error in arriving on the aforementioned finding. 

·; · · (Paras 10 tol3) 
Popa! and Koteclia Property v. SB! Sll!f./Assn .. (2005) 7 SCC 5 ID, [ollowed, 
Balasaria Construction (P) us. V, Han;unan Seva r-u«. (2006) s sec 658; relied on 
Sopan Sukhdeo Sable v.A1·srr. CharityCommr, (20[)4) :l SCC 137; N \/. Srinivasa Murthy 1 

Mariyamma, (2005) 5 SCC 548:.Mohan Lal Sukhadia University v. Priva Soloman -. AIR 
1999 Raj. 102; Khaja Quthubull ah 1·. Gov!. cf A.P. AIR i 995 AP •B: Vedapol], 
Suryanarayana v. Poosarla 'venkata Sanker Suryanarayana, (1980) J An LT 488 : (1980) 
l APLJ l 73(HC); Arjan Singh v. Union of India, AIR l 987 Del l 65; -Jugolinija Rajio 
Jugoslavija v, Fab Leathers us, AIR 1985 Cal 193; National Insurance Co. Ltd v. 
Navrotn Constantza, AIR 1988 Cal !55; J Patel & Co. v. National Federario1; H 
Induftrial Coop. ua.. AIR 1996 Cal 253j SB! Swf( t.n·11, y, fapai & Korccfw fropt:,!ry. 
(2001) 2 Cal LT 34, referred to, . ... g 
13. Limitation Act, 1963 .:.-Arts. 58 and 64 & 65 -Stiit'for declaration 

of title· and· consequential possession --'- In a suit for possession as the 
consequence of declaration of plaintiff's title, Art. . 58 will have ;r:19 
application --.Arts. 142·, & 144 of Limitation Act, 1908 compared vis-a-vis 
Arts. 64 & 65 of new Act of 1963 ~ Under old Act in terms Arts. 142 &. 144 
it was obligatory on the part of the plaintiff to aver and plead that he not 
only· has. title owner of the property but also having possession of the same h 
for a period of more than 12 years- However, in the new Act under Arts. 

court came to a conclusion that the plaintiff is out of possession,' for recovery of 
vacant possession of the suit property. The. said suit was filed in the year 2001. 
Cause of action or the guid ~Uit WM said to have arisen in l 994 when the a 
defendants allegedly trespassed over the suit property. . 

The respondent filed an application under Order 7 Rule l l(d)·CPC praying 
for rejection of the plaint on the premise that the suit was barred by limitation. 
The trial court dismissed the. application on the ground that the question of 
limitation is a mixed question of fact and law to be considered during the trial by 
casting the issue suitably. The· High Court set aside the order of the trial court 
stating that the period of limitation, as per Article 58 of the Limitation Act, 1963 b 
(hereinafter referred to as "the Act") expired in 1997 itself and also holding that 
Article 65 of the Act had no application . 

. Allowing the appeal with costs, the Supreme Court , 
Held: 

SUPREME COURT CASES (2007) 14 sec 184 

SCC Online Web Edition, Copyright© 2019 . . 
Page 2 Friday, October4; 2019 · · ~·· / 
Printed For: Maqbool & Company . . 4 
SCC O.nline Web Ed.ition: http://www.sccon.line.com . . . .. .. • .... ' .... n.· 
TruePrint™ source: Supreme Court Cases . . . :::J.1 ~----------~---------------~------------- .. ----------------------------------------------- -------··:··-- ~---- 

www.vadaprativada.in

www.vadaprativada.in



J90e, 19la-b 
I90d 8. (2005) 5 SCC 548, N. \!. Srinivasa Murthy v. Mariyamma 

J 90a, l 90c-d 
187/r. !59a, IB9c4 h · 7, ('00.?) 7 5GG 3i O, I'apat GU!d Kateclm I'raperty v. SlHSfq{f Ann. 

6. (2006) 5 SCC 658, Balasaria Construction (P) Ltd, v, Hanuman Seva 
Trust 

an page(s) 
192c 
192c 

19?.b-c 
J92h-r 

]9~f 

Chronological list of cases cited 
1. (2p07)J2 SCC 420, Bakhtiyar Hussain v . Hafiz. Khan 

g 2. (2007) 12 SCC 27, Kamakshi Builders v. Ambedkar Educational Society 
3. (2007) 6 SCC l QO, Binapani Paul v. Pratima Ghosh 
4. (2007) 6 SCC :59, f. T Munichikkanna Reddy y. Revamma 
5. (2007) 2 SCC 551 ,'Prem Lala Nahata \,:. Chandi Prasad Sikaria 

Advocates who appeared in this case : 
K.K. Mani, R. Thiagarajan, C.K.R. Levin Sekar and Mayur R. Shah, Advocates, for the 

Appellant; ' 
KS. Mahadevan, Rajesh Kumar and S. Krishna Kumar, Advocates, for the 

Respondents. · 

e 

d 

c 

b 

64 & 65 the burden would be on the defendant to prove that he has acquired 
title by adverse possession - Limitation Act, 1908, Arts. 142 and 144 

If the plaintiff is to· be granted a relief of recovery of possession, the suit 
could be filed within a period of 12 years. It is one thing to say that whether such 
a relief can be granted or .not after the evidence is led by the patties but it is 
another thing to say that the plaint is to be rejected on the ground that the same is 
barred by any law. In the suit which has been filed for possession, as a 
consequence or 'declaration of the plaintiff's title, Article I 58 will have no 
application. (Para 14) 

The law of limitation relating to the suit for -possession has ·undergone a 
drastic change. In terms of Articles 142 and 144 of the Limitation Act, 1908, it 
was obligatory on the part of the plaintiff to aver and plead that he not only bas 
title over the property but also has been in possession of the same for a period of 
more than 12 years. However, if the plaintiff has filed the suit claiming title over 
the suit property in terms of Articles 64 and 65 of the Limitation· Act, 1963, 
burden would be on the defendant to prove that he has acquired title by adverse 
possession. • (Paras 16 to 18) 

Mohd. Mohammad Ali v, Jagadish Kalita, (2004) I SCC 271: PT Munichikkanna Reddy v. 
Revamma, (2007) 6 SCC 59; Binapani Paul v. Pratima Ghosh, (2007) 6 SCC J 00; 
Kamakshi Builders v. Anibedkar Educational Society, (2007) 12 SCC 27; Bakhtiyar 
Hussain v, Hafiz Khan, (2007) 12 sec 420; Prem Lala Nahata v. Chandi Prasad Sikaria, 
(2007) 2 sec 551, relied on 

S.M. Karim v. BibiSakina, AIR 1964 SC 1254 : ( 1964) 6 SCR 780. distinguished 
Bishi.t11 Dayal v. Kesho Prasad, AIR J 940PC 202, referred lo 

The defendant claimed possession and did not accept that the plaintiff was in 
possession. An issue in this behalf was, therefore, required to be framed and the 
said question was, therefore; required· to be gone into. Limitation would not 
commence unless there has been a clear and unequivocal threat to the right 
claimed by the plaintiff. In a situation of this nature the application under Order 
7 Rule 1 l(d) was not· maintainable. The contentions raised by the respondent 
may have to be gone into at a proper stage. Lest it may prejudice the contention 
ofone party or the other at the trial, no observations are being made at this stage. 

· · (Paral9) 

SA-MJAl36g721,S 

a 
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191e:f>192c 
J92eJ 

!8W:191h 
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!9la 
190f 
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9. (2004) 3 sec 137, Sap an L~ukhdeo Sable v. Asstt. Charity Comrnr. 
10. (2004) 1 SCC 271, Mohd. Mohammad Ali v . Iagadish. Kalua 

· 11. (2001)2~alLT34,SB/StajfAssn v.Popar.~fKotechaProperfy 
12: AIR 1999 Raj 102, Mohan Lal Sukhadia University v. Priya Soloman 
13. A!R 1996 Cal 253, J. PatelS: Co. v. National Federation of Industrial 

Coop. Ltd. 
14. AIR 1995 AP43, Khaja Quthubullah v. Govt. of A.P. 
15. AlR 1988 Cal 155, National Insurance Co. Ltd v. Navrom Constantza 
16. AIR 1987 Del 165, Arjan Singh v. Union of India 
17. AIR 1985 Cal 193, Jugolinija Rajia Jugrrslav{io v. Fab Leathers Lt~. 
18. (1980) 1 An LT 488: (1980) 1 APLJ 173 (HC), Vedapalli Suryanarayana v. 

Poosarla Yenkata Sanker Suryanarayana 
19. AIR 1964 SC 1254: (1964)6 SCR 780, S.M. Karim v. Bibi Sakina 
20. AIR 1940 P.C 202, Bis/nm Dayal v. Kesho Prasad 

The Judgment of the Court was delivered by 
· S.B. SINHA, J.- Leave granted. 
2. The appellant herein filed a suit against the respondents claiming, inter 

alia.for the following reliefs: · 
"(a) For declaration of the plaintiff's title to the suit property; 
(b) For consequential injunction, restraining the defendants, their 

men, agents, servants, etc. from in any manner interfering with the d 
plaintiff's peaceful possession and enjoyment of the suit property. . . 

(c)Alternatively, if for any reason this Honourable Court comes to a 
conclusion that the plaintiff is out of possession, for recovery of vacant 
possession of the suit property; · 

(d) Directing the defendant to pay the costs of this suit." e 3. The said suit was filed in the· year 2001. Cause of action of the said 
suit was said to have arisen in 1994 when the defendants allegedly trespassed 
over the suit property. The respondent on or about 8~8~2001 'filed an 
application under Order 7 Rule l l(d) of the Code of Civil Procedure praying 
for rejection of the plaint on the premise that the suit was barred .by 
limitation, inter alia, stating: 

"2. I beg to submit that the respondent-plaintiff in the plaint Para4 
with respect to the question of limitation has averred that he had the 
knowledge of the mistake with regard to the boundaries in the sale cleed 
only on 2· 11-1998 for the purpose of satisfying the court to admit . the 
plaint. 

3. I beg to submit that.the averments are made knowing 'to be false. g 
The following admitted facts would clearly establish the same: 

({1) Th~ t')laintiff admits in l?ara 3 (3 and 3) that he had the 
defective title on 24-11~1974. He further contended that mistake was 
repeated again on 14-9-1979. Such mistakes even after 2 decades 
have not been rectified by any instrument. The plaintiff lost hisright 
long before to rectify the alleged mistake. Now, he has misused and h 

SUPREME COURTCASES . (2007) 14SCC 186 
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c NATRA.TAN V. ASHTM RAT (Sinha . ./.) I 87 

abused this Hori'ble Court and filed the suit after the period of 
limitation .. 

(b) The respondent-plaintiff filed the suit describing the suit 
property in accordance with his sale deed dated 14-9- 1979 before the 
Dlstdct Munsif of Tambaram in OS No. 501 of l994 011 28-3-1994. 
The said suit was filed for, the relief of permanent injunction based 
on the sale deed and possession of the sale.property alleging that he 
was in possession of the sale propett)'. We haw filed an application 
in IA No. 805 of1994 on 8-4 .. 1994 to vacate the interim injunction 
granted in IA No. 604 of 1994 filed by the respondent-plaintiff, We 
have clearly pointed out that the main issue was the identification of 
the property. Hence the issue was decided in the interim application 
by the learned District Munsif, Tambara111on27-6-1994. The learned 
District Munsif, Tambaram gave a clear finding that the respondent- 
plaintiff has to identify the property. . 

(cJ The respondent-plaintiff had clear knowledge of the mlstake ' 
with regard to the toandaries not only on 8-4-1994 but also on 
27-6-1994.· . 

(d) Therefore, the suit reliefs arc barred by limitation." 
4.Jn the counrer-affidavit filed on behalf of the petitioner, it was stated: 

. ''This respondent further submits that the points for rejection of the 
plaint are untenable. · 

This respondent never admits that he had defective title in any of the 
paragraphs much less in Para 3 of the plaint. It is stated that the 
description with regard to boundaries is only a mistake. 

This respondent submits that Order 7 Rule ll(d) is not applicable lo 
the facts of this case. This suit is. filed for declaration and for permanent 
injµnction, alternatively for recovery of possesgion .. The gufr is !!led 
within 12 years. Moreover the suit for declaration and injunction is also 
been filed within J years from.the date of judgment passed in OS No. 
50t of 1997 and OS No. 502 of 1997 on the file of District Munsif 
Judicial Magistrate, Alandur. Hence, this suit is not barred by any law" 
5~· The learned Principal Subordinate Judge, Chengalpet, by reason of his 

judgment and order dated 31-3-2006 rejected the said application of the 
respondent, opining: 

"The suit property as shown in the schedule to OS No. 502 of 2001 . is 
found to be same as described in the sale deed dated 14-9-1979 in favour 
of the plaintiff and its patent documents of title. Now the plaintiff has 
described and suit property in the schedule to the present plaint as per 
present lie on the ground on tl1e avcnnenis that the boundnies or· th~ 
property, purchased by him under the sale· deed dated 14-9..:1979 were 
wrongly· mentioned for a larger extent, as the mistake crept. patent title 
deed dated 13~3-1964 and that the mistake came to his knowledge only 
on 2-11-1998. As held by the Supreme Court in Popat and. Kotecha 

a 

,h 
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1 (200S) 7 sec 510: 15(4) CTC 489 

*" * 

(ti) where the suit appears from the statement in the plaint to be 
barred by any law; 

(e)-(j) *. 
8. An application for rejection of the plaint can· be filed if the allegations g 

made in the plaint even if given face value and taken to be correct in their 
entirety appear to be barred by any law. The question as to whether a suit is 
barred by limitation or not. would, therefore, depend upon .. the facts .and 

. circum~tf1nm Df each case. for the said purpose, only tht\ avenrients .made.in 
the plaint are relevant. At this stage,1 the court would not, be entitled to h 

* * * (a)-(c) 

Property v. SB! Staff Assn.1 averments in the plaint alone would .. be 
looked into while considering an application for rejection of plaint under 
Order 7 Rule 11 CPC and that the plea raised in the written statement are a 
irrelevant at such stage. Ip the present case the plea of the plaintiff that he 
came to know .about the mistake regarding the boundary description in 
the sale deed dated 14-9-1979 only on whether he had knowledge earlier 

· is question of fact to be considered during the trial in the suit. As such the 
plaint on . , . is a mixed question of fact and law to be considered during 
the trial by casting the issue suitably. Hence the present petitionfor b 
rejecting the plaint is balance to be dismissed. The point is· answered 
accordingly." . 
6. The respondent preferred a civil revision petition thereagainsr, By 

reason of the impugned order; a Division Bench of the High Court reversed 
the said judgment of the trial court opining uiat the period of limitation, as 
per Article 58 of the Limitation Act, expired in 1997 itself, stating: c 

"A perusal of the typed set of papers would show that the present suit 
has been filed by the respondent-plaintiff for the relief of declarationof 
title of the suit property and consequently injunctiori and in. the 
alternative for recovery of possession. Article 58 of the Limitation Act 
provides for three years. as the limitation period to initiate proceedings 
from the date of cause of action, whereas Article 65 of the Act prescribes d 
for twelve years for a suit filed for possession or immovable property or 
any interest therein based on title. The earlier suit filed by the. petitioners 
in OS No. 502 of 1997· for permanent injunction has been decreed.as 
against the. respondent herein and it is only the revision petitioners who 
are: in continuous possession. The respondent filed the present .suit 
mainly for declaring his title to the suit property. Thus.ionly Article 58 of e 

·the Limitation Act is only applicable and· not Article 65 of the Act. 
Admittedly, the suit is filed beyond the period of 3 years as. contended by 
the learned counsel for the· petitioners and.' therefore, the plaint itself is 
liable to be rejected." . . · 
,, llrder ?Rule ll(d) of {he Code of Ci~il Procedure reads as under: 

"11. Rejection of plaint,..,-The plaint shall be rejected in the following 
cases: 

SUPREME COURT CASES (2007) 14 sec 188 
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2 Sopan Sukluleo Sable v. Asstt. Charity Conunr., (2004) 3SCC137 

h 

g 
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C. NATRAJAN v. ASHIM BAI (Sinha, .I.) 189 

consider the case of the defence. (See Popat and Kotecha Property v. SB! 
Staf{Assn.1) 

9,Applicability of one or the other provision of the Limitation Act per se 
cannot be decisive for the purpose of determining the question as to whether 
tl1e suit is barred under one or the oner article contained in tile Schedu.e 
appended to the Limitation Act. 

10. The question which was raised before the learned trial Judge was 
different from the question raised before the High Court. Before the learned 
trial Judge: as noticed herein before, the provisions of the Limitation Act were 
brought in with reference to the identification of the property. It was not 
contended that the suit was barred by limitation in terms of Article 58 of the 
Limitation Act, 1963. The High Court, therefore, in our opinion, ex facie 
committed an error in arriving on the aforementioned finding. The scope of 
applicability of the Limitation Act vis-a-vis Order 7 Rule 11 of the Code of 
Civil.Procedure has been considered in some recent decisions of this Court to 
whichwe may advert to. 

I'I. In Popat and· Kotecha Property v .. SB! Stciff Assn. 1 this Court, inter 
alia, opined: (SCC p. 517, para 23) 

''23. Rule 11 of Order 7 lays down an independent remedy made 
available to the defendant to challenge the maintainability of the suit 
itself, irrespective of his right to contestthe same on merits. The law 
ostensibly does not contemplate at any stage when the objections can be 
raised, and also does not say in express terms about the filing of a written 
statement. instead, the word 'shall' is used clearly implying thereby that 
It.casts a duty on the court to perform its obligations in rejecting the 
plaint when the same is hit by any of the infirmities provided in the four 
clauses of Rule 111, 'even without intervention of the defendant. In any 
event, rejection of the pl~int under Rule 11 does not preclude the 
plaintiffs from presenting a fresh plaint in terms of Rule 13." 

It wasfurther opined. (SCC p. 517, para 25) 
· "25. When the averments in the plaint are considered in the 

background .of the principles set out in Sopan Sukhdeo case- the 
inevitable conclusion is that the Division Bench was not right in holding 
that Order 7 Rule 11 CPC was applicable to the facts of the case. Diverse 
claims were made and the Division Bench was wrong in proceeding with 
the assumption that only the non-execution of lease deed was the basic 
issue. Evert if it is accepted that the other claims were relatable to it they 
have independent existence. Whether the collection of amounts by the 
respondent was for .a perior! beyond 51 years needs evidence (o be 
adduced. ft is, not a case where the suit from statement in the plaint can 
be said to be barred by law. The statement in the plaint without addition 
or subtraction must show that it is barred by any law to attract application 
of.Order 7 Rule 11. This is not so in the present case." 

a 
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3 c2006) s sec 658 · 
4 c2005) 5 sec 548 
5 AIR 1999 Raj 102 

Ci AIR 1993 AP 4;} 
7 (1980) I An LT 488: (1980) 1 APL.I 173 (HC) 
8 AIR 1987 Del 165 

12. However, we may notice that another Division.Bench of this Court, in 
Balasaria Construction ( P) Ltd. v. Hanuman Seva Trust3 stated the law thus: 
(SCC p. 661, para 8) a 

"8. After hearing counsel for the parties, going through the plaint, 
application under Order 7 Rule l l(d) CPC and the judgments of the trial 
court and the High Court, we are of the opinion that the presentsuit 
could not be dismissed as barred by limitation without proper pleadings, 
framing of an issue of limitation and taking of evidence. Question ·of 
limitation is a mixed question of law and fact. Ex facie in the present b 
case on the reading of the plaint it cannot be held that the suit is barred 
by time. The findings recorded by the High Court touching upon the 
merits of the. dispute are set aside but the conclusion arrived at by the 
High Court is affirmed. We agree with the view taken by the trial court 
that a plaint cannot be rejected under Order 7 Rule l l(d) of the Code of 
Civil Procedure." c 
13. In the said decision, it may be placed on record, on the question as to · 

whether Order 7 Rule. ll(d) can be applied when a suit. was filed on .the 
premise that a· suit is barred by limitation, this Court noticed: iBalasoria 
Construction case', SCC pp. 660-61, para 4) . . 

"4. This case was argued at length on 30'8-2005. Counsel appearing "d 
for the appellant had relied upon a judgment of this Court In }l.V. 
Srinivasa Murthy v. Mariyamma" for the proposition that a plaint could 
be rejected if the suit is ex facie barred by limitation. As against this, 
counsel for the respondents relied upon a later judgment of this Court in 
Popat and Kotecha Property. v. SB! Staff Assn.1 in .respect of the 
proposition that Order 7 Rule n ( d) was not applicable in a case where. a 
question has to be decided on the basis of fact that the suitwas barred by e 
limitation. The point as to whether the words 'barred by law' occurring in 
Order 7 Rule ll(d) CPC would include the suit being 'barred by 
limitation' was not specifically dealt. with in either of these two 
judgments, cited above. But this point has beenspecifically dealt with by 
the different High Courts in Mohan Lal Sukhadia University v Priya 

I' I Solomans, Kliaja Qutl1ubullalz v. Govt. a/A.PG, Veclapalli Suryanm·a)!(mO 
v. Poosarla Venkata Sanker Suryanarayana', Ardan Singl: v. Union. of 
India8 wherein it has been held that the plaint under Order 7 Rule ll(d) 
cannot be rejected on the ground that it is barred by limitation. According 
to these judgments the suit has to be barred by a provision of law to come 
within the meaning of Order 7 Rule 11 CPC: A contrary view has b,een g 
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9 AIR· 1985 Cal 193 
10 AIR ]988 Cal 155 
n AIR 1996 Cal 253 
12 (2001) 2 Cal LT 34 
J3 Al1' 1964 SC 1254 : (1964) 6 S CR 780 
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taken in Jugolinija Rajia Jugoslavija v. Fab Leathers Ltd.9, National 
Insurance Co. Ltd. v. Navrom Constantzal", J. Patel & Co. v. National 
Federation of Industrial Coop. Ltd. 11 and SBl Staff Assn .. v. Popat & 
K<JtUhtl PMJ)~ftyll. The last judgment was the subject-matter of 
challenge in Popat and Kotecha Property v. SB! Staff Assn. 1 This Court 
set aside thejudgment and held in para 25 as under: (SCC p. 517) 

'25. When the averments in the plaint are considered in the 
background of the principles set out in Sopan Sukhdeo case: the 
inevitable conclusion is that the Di vision Bench was not right in 
holding that Order 7 Rule 11 CPC was applicable to the facts of the 
case. Di Verse claims were made and the. Division Bench was wrong 
in proceeding with the assumption that only the non-execution of · 
lease deed. was the basic issue: Even if it is accepted that the other 
claims were relatable to it they have independent existence. Whether 
~h~ collection of amounts b~ the respondent was for a period bt;yond 
51 years needs evidence to be adduced. It is not a case where the suit 
from statement in the plaint can· be said to be barred by law. The 
statement in the plaint without addition or subtraction must show that 
it is barredby any law to attract application of Order 7 Rule 11. This 

. is not so in the present case.' " 
, 14. If the plaintiff is to be granted a relief of recovery of possession, the 

, 'suit could be filed within a period of 12 years. It is one thing to say that 
whether such a relief can be granted or not after. the evidence is led by the 
parties but it is another thing to say that the plaint is to be rejected on the 
ground that the same is barred by any law. In the suit which has been filed for 
p9~s'¥s~i9h, ~~ ·'1 ~Qn~'Wq\liwm;'W of dc~hmltion of ine plaintitl'5 title. Article 58 
will have no application. · , . 

15. Learned 'counsel appearing ·on behalf of the respondent, however! 
placed strong reliance upon a decision of this Court in S.M. ·Karim v, Bibi 
Saki11al3 to contend that alternative plea cannot be considered forarriving at 
a conclusion that he has been dispossessed. 

16>The law of limitation relating to the suit for possession has undergone 
a drastic change.Tn terms of Articles 142 and _144 of the Limitation Act. 
1908~ it was obligatory on the part of the plaintiff to aver and plead that he 
not qnly ·has title over the property .but also has. been iri· possession of the 
same for a period of more than 12 years. However, if the plaintiff has filed· 
the sui~:,daimin~ title over the suit property in r~nns of Articles 64 and 65 of 
the Limitation Act, 1963, burden would be on thedefendantto prove that he 
has acquired title by adverse possession. 

a 

191 c NATRAJAN v. A.SHIM BAI (Sinha, .!.) 
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h 

17. In Mohd. Mohammad Ali v. Jagadisli Kalita14 it was held: (SCC 
p; 277, para 20) 

"20. . .. By reason of the Limitation Act, 1963 the legal position as a 
.was obtaining under the old Act underwent a change. In a suit governed 
by Article 65 of the 1963 Limitation Act, the plaintiff will succeed ifhe 
proves his title and it would no longer be necessary for him to prove, 
unlike in a suit governed byArticles 142 and 144 ofthe Limitation Act, 
1908, that he was in possession within 12 years preceding the filing of 
the suit. On the contrary, it would be for the defendant soto prove Hhe b 
wants to defeat the plaintiff's claim to establish his title by adverse 
possession." . · 

(See also PT. Munichikkanna Reddy v. Revamnur', Binapuni Paul v, Pratima 
Ghosh'>, Kamakshi Builders v. Ambedkar Educational Society'! :. and 
Bakhtiyar Hussain v. Hafiz Khan18.) · · 

18~ In.SM. Karim13 this Court was considering a question of benami as c 
also adverse possession. In the aforementioned context, it was opined: (/\IR 
p. J 256, para 5) · · · · 

"5. . .. Adverse possession must be adequate in -continuity, in 
publicity and. extent and a plea is required at the least to show when 
possession becomes . adverse so that the starting point of limitation d 
against the party affected .can be found. There is no evidence here when 
possession became adverse, if it at all did, and a mere suggestion in the 
relief clause that there was an uninterrupted possession .for 'several.T? 
years' or that the plaintiff had acquired 'an absolute title' was not enough 
to raise such a plea. Long possession is not necessarily adverse 
possession and the prayer clause is not a substitute for a plea. The cited e 
cases need hardly be considered because each case must be determined 

· upon the allegations hi the 'plaint in that case. It is sufficient to point out 
that in Bishun Dayal v. Kesho Prasad'" the. Judicial Committee did not 
accept an alternative case. based on possession after purchase without a ' 
proper plea.'' 
(See also Prem Lala Nahata v. Chandi Pmsad Sikaria20.) 

Such~ qu~sti~rt d6M Mt M'isefor our consideration herein. 
19. We have noticed hereinbefore that the defendant, inter alia, on the 

plea of identification of the suit land vis-a-vis the deeds of sale', under which 
the plaintiff has claimed his title, claimed possession. The defendant did not 
accept that the plaintiff was. in possession. An· issue in this behalf. is, 
therefore, required to be framed .and the said question is, therefore, required g 

14 (2004) 1sec271 
15 c2001) 6 sec 59 
16 c2001) 6 sec 100 
17 (2007) 12 sec 27. AIR 2007 SC 2191 
1s. c2007) 12 sec 420 · 
19 AIR 1940 PC 202 

zo (Z007) 2 sec 55 l 
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t From the Final Judgment and Order dated 13-4-2000 of the High Court of Judicature <ll 
Allahabad in Cd. A. No. 2124 of 198.0 

h 

·g 

' f 

e 

Versus 
ATARSINGH AND OTHERS Respondents. 

Criminal Appeal No. 54 of 2001 t, decided on November 12, 2007 
Penal Code,· 1860 - Ss. 302/149 and 323/149 - Acquittal by High 

Courtupheld - Circumstances casting doubt on prosecution case ---.,.. 
Prosecution failed to explain the injuries· sustained by one ofthe accused -­ 
Prosecution also failed to explain reasons for non-arrest of that accused 
when he had appeared before police and was sent for medical' examination 
- Mo1tive of murder assigned by prosecution, being an incident of 
kidnapping and abduction of-daughter of one of the accused by brother-in· 
law of PW 1 about 6 months before, found to be stale, unconvincing and 
improved · - Prosecution version not corroborated by any independent 
witness== Even though in FIR names of some other persons had been noted 
as witnesses, none, of them had .been examined - Though a dying 
declaration was alleged to have been recorded by investigating officer but hi 
absence of any explanation as to why it was not recorded by a Magistrate in 
the usual coursc,lligh Court treated the statement of the deceased to be one 
recorded under S. 161 CrPC and not a dying declaration - Though 
considered in isolation these circumstances may .not be sufficient to direct 
acquittal, but considering the cumulative effect of the circumstances which 
weighed with High Court, view taken by it, held, cannot be said to be not 
plausible - Interference with order of acquittal not called for , (Para 14) 

Balak.Ram v. State of UP., (1975) 3 sec 219 : 1974 SCC (Cri) 837; VN. Ratheesh v. State 
of Kerala, (2006) IO SCC 617 : (2007) l SCC (Cri) 50; Surendra Paswan v. State of 
Jharkhand, (2003) 12 SCC 360 : 200_4 SCC (Cri) Supp 415. relied on 

Bhagwan Singh v. State of MP., (2002) 4 sec 85 · 2002 SCC (Cri) 736; Shivaji Sahabrao 
Bobade v. State of Maharashtra, (1973) 2 SCC 793: 1973 SCC (Cri) 1033; Ramesh. 
Babulal Doshi v. State of Gujarat, (1996) 9 SCC 225 : 1996 SCC (Cri) 972; Jaswant 
Singh v. State of.Haryana, (2fJOO) 4 SCC 484: 2000 SCC (Cri) 991; Raj Kisliore Jha v, 
state of Bihar, (2003) 11 SCC 519 : 2004 SCC (Cd) 212; State of Punjab v, Kamai! 

d 

Appellant; 

(2007) 14 Supreme Court Cases 193 
(BEFORE DR. ARIJIT PASAYAT AND D.K. JAIN, JJ.) 

STAfEOF UTTAR PRADESH c 

b 

to be gone into. Limitation would not commence unless there has been a 
clear and unequivocal threat to the right claimed by the plaintiff. Jn a 
situation of this nature, ln our opinion, the application under Order ' J~ule 
11 (d) 'was not maintainable. The contentions raised by the learned counsel for 
the respondent may .have to be gone into at a proper stage. Lest it may 
prejudice the contention of one party or the other at the trial,. we resist from 
making any observations at this stage. 

~0~ For the reasons mentioned above, the impugned judgment cannot be 
sustained. The same is, therefore, set aside. The appeal is allowed with costs. 
Counsel's fee assessed at Rs 25,000 (twenty-five thousand). 

a 

193 STATE ClF U.P. v. ATAR SINGH 
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